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No. 9403. 
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MARK M. OBOLD, Appellants, 


FRANCIS S. OBOLD and HARRY B. OBOLD, Appellees. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

• 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code (1901) Sec. 226: (1929), Title 18, 
Sec. 26: (1940), Title 17, Sec. 101. This appeal is from the 
order admitting the Will of William X. Obold to probate 
and record on July 2, 1946. (App. 22-23) 

STATEMENT OF CASE. 

The decedent, William X. Obold, died in the District of 
Columbia, June 8, 1945, leaving a paper in the nature of a 
Last Will and Testament, dated October 30, 1941, (App. 
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1-3). This was the last of several Wills that had been previ¬ 
ously made by decedent. He was survived by three sons, 
all of whom were the caveators. 

William Clark Taylor, an attorney, testified that on di¬ 
rect examination, as to the formal execution of the Will 
(App. 11), on cross-examination testified that when the Will 
was executed he went there with a Miss Dolores Murray, 
the other witness. He does not remember seeing anybody 
else, but might have seen Mrs. John Obold, and does not 
remember whether anybody let them in or not (App. 25). 
That he had been to the premises a couple of days before 
to obtain the information (App. 25). The he met the dece¬ 
dent for the first time at the time of death of decedent’s 
wife (App. 27). That he met the brothers of decedent at the 
time of the death of decedent’s mother (App. 28). Miss 
Dolores Murray, one of the subscribing witness, on cross- 
examination, admitted she had been requested by Mr. 
Taylor to go there as a witness, that she had never met de¬ 
cedent before, and the decedent was in bed, and decedent’s 
appearance was illness, but was rational (App. 29), al¬ 
though she did not recall what was talked about. That she 
did not see anybody. She was in the house only a half hour 
(App. 30). She gave a description of decedent, but made no 
mention of a round face or beard (App. 30-31). 

Mr. John Obold, caveator, testified that his father, the 
decedent, went to live with him in either 1937 or 1938; that 
his father and mother were separated (App. 31) and after 
the separation the father stayed for short periods at wit¬ 
ness’s grandmother and uncle’s and at the latter place 
decedent got in touch with witness and claimed he could not 
live there any longer and he didn’t have any place to go and 
told witness if he would take care of him he would see that 
he would not have anything to worry about and the witness 
made a home for decedent (App. 32). Witness obtained a 
new place, at 11th and Florida Avenue, N. E., and at that 
time, his father’s health began to fail. He slept around 
fourteen hours a day and dropped in weight from 230 
pounds to about 145 pounds. That the witness was running 
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a boarding house at the address and planned to buy the 
house, but his father, the decedent outbid him, raised the 
rent so that the witness could not break even, and had to 
leave (App. 33). The decedent leased another house, which 
was subsequently bought and decedent came to live with 
witness. That the decedent lived with witness, and witness 
and his wife took care of him up to the time of death, except 
periods when decedent was in the hospital, or sanitarium at 
Takoma Park. That decedent had to leave the sanitarium 
on request being unruly and disturbing other patients, and 
witness got decedent and brought him to his own home 
(App. 34). Witness entered the Army in 1942 and was over¬ 
seas thirty-five months and was in the hospital seven months 
during which time he worked in psychopathic ward and ob¬ 
served mental cases and testified concerning his father’s 
abnormal conduct; that while witness was in the Army his 
wife took care of decedent. Witness testified that he was 
present when witness Taylor came to home in 1941 on the 
two occasions and he let him in and the witness to the Will, 
Miss Murray, was not with Mr. Taylor on either occasion 
(App. 35-36). That decedent treated decedent’s wife 4 ‘ rash 
and cruel”, and made bad statements about her and when 
she died on May 10, 1941, he said “she ought to be dead a 
long time anyway. She had no business living anyway, all 
sorts of things like that”. She had only been dead about 
a day or two (App. 38-39). Witness testified about dece¬ 
dent’s conduct, cruelty and injury inflicted on witness and 
lack of attendance at church, although opportunity to and 
care of witness’ wife to decedent (App. 37-39). 

Witness John Obold testified about decedent’s illnesses, 
abnormal actions on 10th Street, and assaults on wife of 
witness and other persons unprovoked (App. 39-41). The 
witness, Obold, testified in his opinion from his observa¬ 
tion made, that decedent did not have balanced judgment 
and his mind wasn’t exactly right. That when the witness 
first took decedent, and about every three or four minutes 
from then on, decedent told him that he was taking care 
of him and he had nothing to worry about (App. 42). In 
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1941, just before the time the Will was made, and after, de¬ 
cedent said the same thing (App. 43). Witness testified 
further concerning abnormal conduct of decedent and wit¬ 
ness described the facial appearance of decedent on Oc¬ 
tober 30, 1941 as having a full beard down to his heart, a 
round face and a big scar on his head that anybody could 
notice, which scar was there ever since witness could re¬ 
member (App. 43-44). On cross-examination witness testi¬ 
fied that the peculiarities of his father were not as great 
years ago as in 1941 (App. 44). Counsel for caveatees in¬ 
quired: “Q. Do you rever or respect his memoryto 
which counsel for caveators ?objected and was overruled by 
the Court (App. 44). Counsel for caveatees inquired of 
witness if his father drove hard bargains and was shrewd 
at bargaining, to which objection was made and overruled 
(App. 52). Counsel for caveatees inquired of witness con¬ 
cerning a claim filed by his wife against the estate, to which 
objections were made and overruled by the Court (App. 
54-55). Witness testified that even if it were shown he was 
substantial beneficiary in a former Will in 1938, he would 
still say decedent was of unsound mind at that time (App. 
56). 

Vera J. Flemmer, testified as a witness on behalf of the 
caveators, that she first met the decedent at 1107 10th 
Street, where she would spend her weekends and a week at 
a time, beginning in 1940, and her visits were practically 
every week, and observed that the decedent was ill, having 
terrible raving spells and would talk about killing people 
and threatening them with his crutch, and on one occasion 
struck her injuring her eye (App. 56-58). Decedent men¬ 
tioned any number of times about taking care of the wife 
of John Obold in his Will (App. 58). That decedent didn’t 
see anything good about his wife and she was of the opin¬ 
ion that in October, 1941, decedent was of unsound mind. 
That decedent made statements concerning how good Mrs. 
John Obold treated him and then he would turn around and 
mistreat her and talk about her and call her names (App. 
58-59). 
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Ethel Kilgore Obold called as a witness on behalf of 
the caveators, testified that she met decedent about 1935, 
at which time his illness began, and was under the treat¬ 
ment of Dr. Markwood and suffering from diabetes. That 
witness took care of him with Mr. Obold for about six years 
(App. 61-62). That decedent was violent and threatened 
witness and other persons and struck the witness on occa¬ 
sions without any provocation and decedent was very 
changeable (App. 63-64). That when decedent was in spells 
he would shake and it seemed like he was going to pieces 
and would starting hitting things (App. 64). Decedent had 
promised to take care of her for her treatment in his Will 
and from the observation made, witness gave the opinion 
that he was of unsound mind on October 30, 1941. On the 
occasion when decedent went to the sanitarium, the pro¬ 
prietor sent a telegram to John Obold, requesting that they 
come and get him, which they did, and took him to their 
home (App. 64-65). On cross-examination witness stated 
that she remembered when decedent made his Will in Oc¬ 
tober 1941, that Mr. Taylor came there by himself and a * 
few days later came back alone, and on no occasion did the 
lady ever come to the house with him (App. 66-67). 

Francis X. Obold, son of decedent and one of the cave¬ 
ators, testified that he is employed at the Patent Office and 
described living conditions at Tuxedo, Maryland, and also 
the change in the physical condition of decedent and the ill 
treatment of decedent toward decedent’s wife in 1941 and 
expressed his opinion that the decedent was of unsound 
mind at the time (App. 71-77). 

Dr. Ernest H. Ashenback testified that he treated the 
decedent over a period of two or three years, approxi¬ 
mately six or seven years ago (App. 80-83). 

Dr. Emmett H. Markwood, a physician, testified that he 
treated the decedent professionally from June 17, 1938 to 
March 31, 1939. 
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Mark M. Obold, son of decedent and one of the caveators 
testified concerning living conditions in the home at Tux¬ 
edo, Maryland, that he lived with his mother until her 
death, when he went into the Army. He testified concern¬ 
ing the assaults committed by decedent on decedent’s wife 
and the attitude of his mother toward decedent (App. 84- 
86). Witness further testified concerning a scar on de¬ 
cedent’s head, which decedent had told him he had received 
when he fell off a roof flying a kite when he was eight years 
of age (App. 86). Witness described the unusual conduct 
of decedent (App. 85) and noticed his condition failing 
when he moved to Florida Avenue and had opportunity to 
observe the decedent on many occasions when he saw him 
at the 10th Street address and he saw him in October 1941 
and expressed the opinion that the decedent was 75 per cent 
of unsound and 25 per cent sound mind (App. 86-89). That 
witness is employed separating packages and putting them 
on different trains at the Railway Express Agency (App. 
91). 

Dr. Sylvan A. Steiner testified on behalf of the caveat¬ 
ors that he was called to premises 1107 10th Street, N.W., 
by Mrs. John Obold, to see the decedent, but he did not 
treat him professionally, as the decedent refused treatment 
(App. 91-92). 

Dr. Daniel D. V. Stuart, a witness called on behalf of 
caveators testified that he is a practicing physician, special¬ 
izing in neurology and psychiatry, dealing with mental 
diseases, and outlined his extensive practice and experience 
in teaching that specialty, and his qualifications showed him 
to be one of the outstanding men in the country along that 
line. He was asked a hypothetical question based on the 
evidence concerning the decedent and he expressed his pro¬ 
fessional opinion that the decedent was deteriorated, epi¬ 
leptic and of unsound mind. He further went into detail, 
analyzing the nature of the mental disorder of the decedent 
which opinion was not contradicted by any expert opinion 
(App. 92-101). 
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The caveatees in order to maintain their proof, submitted 
the following testimony: 

Father Joseph Paul. Bradley, a Catholic clergyman, was 
called as a witness on behalf of the caveatees, said he first 
became acquainted with the decedent when he was a patient 
at Garfield Hospital, probably in 1939 or 1940, that he vis¬ 
ited the decedent spiritually after that and expressed the 
opinion decedent was of sound mind (App. 101-105). On 
cross-examination he testified that the decedent spoke well 
of his sons; after the time he first came in contact with Mr. 
Obold, he was pretty much of an invalid, a diabetic, quite 
advanced and to the stage where amputation was discussed 
(App. 106). 

William Clark Taylor was recalled, as a witness for 
and in behalf of the caveatees and testified that he had 
made a previous Will for decedent in October 1938; that he 
testified concerning the mental condition of decedent and 
also the circumstances surrounding the making of the 1938 
and 1941 Wills, which testimony was contradictory and 
showed that the decedent did not have his normal facul¬ 
ties (App. 106-114). 

Mamie Hadaway, a registered nurse, a witness for the 
caveatees, testified she first met decedent in the Spring of 
1945 while a patient at George Washington Hospital, act¬ 
ing as his nurse for a period of nine days from 4:00 P.M. 
to 12:00 midnight and was permitted to express an opinion 
as to decedent’s mental condition without any foundation. 
The witness further was permitted to answer immaterial 
questions, to which objection was made. On cross-examina¬ 
tion witness stated she knew nothing concerning decedents 
habits, condition or anything (App. 116-118). 

Lillian N. Curtis, a registered nurse, a witness for the 
caveatees, testified that she met decedent in the Spring of 
1945, when decedent was a patient at George Washington 
Hospital, and she nursed him during her hours on duty, 
8:00 A. M. to 4:00 P. M., and was asked as to decedent’s 
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condition at that time over objection of caveators counsel 
that it was too far removed from the making of the Will in 
1941. The court ruled the evidence competent (App. 114- 
115) and testified deceased was visited by two sons, a sister 
and two brothers, and expressed opinion as to condition of 
his mind, although she had never seen deceased prior to 
1945 when he was ill in the hospital (App. 115-116). 

Elizabeth Reid Sockman, a registered nurse, a witness 
for the caveatees, testified she met decedent in the Spring of 
1945 while a patient in George Washington Hospital, was 
his night nurse in a ward; that he didn’t talk much, except 
about his condition and was permitted to express an opinion 
as to decedent’s mental condition (App. 119). 

Father Joseph E. Gedra, a Catholic Priest, testified on 
behalf of the caveatees, that he met the decedent about 
seven years prior to his death, when he came to live with 
his son, John; that he saw him about once every month or 
two months and rarely, when Father Bradley took over. He 
called him frequently toward the end at George Washington 
Hospital (App. 120-121). That decedent confided the loss 
of his wife (App. 121-123); that John’s wife was practically 
always there (App. 123) and expressed opinion as to his 
mental condition. On cross-examination witness testified 
the first time he met decedent was when John the son, went 
. to the rectory and asked him to come. The witness was 
asked if prior to that time was decedent out of or going to 
church and the witness stated he would rather not answer 
(App. 124), that several times decedent was very irritable 
and concerned about his condition, surroundings, and said 
if there was any way he could get out of there he would 
make arrangements (App. 124-125). 

Annie Kinslow, called as a witness for the caveatees 
testified that she did not visit decedent at the 10th Street 
address and was permitted to express an opinion as to the 
mental condition of decedent, without proper foundation, 
over the objection of caveators counsel. On cross-examina- 
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tion witness testified that she last visited decedent when 
he and his wife were living together years ago and was 
asked and answered as follows: 

“Q. Would you say that was ten years, fifteen years, 
twenty years? 

A. I can’t answer the question. 

Q. But you can state whether it was ten, fifteen, or 
twenty years? 

A. I visited him years ago. Conditions were such 
in their house that I just didn’t visit, and I always 
inquired as to how things were” (App. 126-127). 

That she is very friendly with the brothers of decedent 
and visits them all the time and she was not friendly with 
decedent’s wife and the last time she saw decedent was at 
the funeral of his wife in 1937 and testified she supposed 
he was living at Tuxedo but didn’t know (App. 127). 

Harry M. Obold, a brother of decedent and one of the 
Executors named in the Will of decedent, testified on be¬ 
half of the caveatees. His testimony showed that the de¬ 
cedent stopped working when he was about fifty years of 
age; that decedent had marital troubles with his wife and 
that he stopped visiting him because of the difficulty with 
his wife and would see him on the street to talk to him (App. 
128-130). He testified that he visited the decedent at the 
10th Street address, but a number of times no one was there 
except decedent. The witness’ testimony was biased (App. 
131-135). The witness testified that decedent was a sick 
man when he left the hospital in 1937 or 1938 and he went 
after that to live with his son, John; that he had bought 
whiskey certificates and sold them at a loss (App. 135-136). 

May P. Willmuth, a sister of decedent, was called as a 
witness on behalf of the caveatees, and testified that she 
was 74 years of age; that decedent had a scar on his fore¬ 
head which he received when he fell off the roof of a house 
when he was a boy and also broke his arms (App. 136-137). 
She testified concerning the separation between decedent 
and his wife and statements made by decedent concerning 
his wife, but although she testified she visited him regularly, 
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she was uncertain as to where the decedent was living (App. 
138-141). She testified that she was to the 10th Street resi¬ 
dence and the door was locked (App. 143). 

She testified that she has been living in a very large 
house, one of the biggest houses in the section, but that 
after the decedent, her brother, came out of the hospital, 
she had no way of taking care of him and she thought if 
he went to John’s, it was just as well for John to take care 
of him. She further described the scar on her deceased 
brother’s forehead (App. 143). 

Francis S. Obold, one of the brothers of the decedent, 
and one of the Executors under the Will, testified that he 
resides at 3720 Jocelyn Street, N. W., and is Divisional 
Manager of the Hecht Company; that he visited the de¬ 
ceased and that he was of sound mind (App. 144-147). On 
cross-examination he stated that John, a son, was always 
nice to the decedent and the decedent seemed to think a 
lot of him; that the witness saw nothing strange about de¬ 
cedent having a hot water system which would heat his 
home, although the decedent did not use the system (App. 
148-149). 

The deposition of Miss Dolores Murray, was read to the 
jury on behalf of the caveatees and her testimony was sub¬ 
stantially the same as her previous testimony and without 
any foundation, she was asked her opinion as to the mental 
condition of the decedent to which an objection was made by 
counsel for the caveatees on the ground that there was noth¬ 
ing sufficient on which to base an opinion, which was over¬ 
ruled by the Court, and the witness permitted to answer. 
The witness was asked further concerning her opinion of 
the mental condition of the deceased, which w r as objected to 
on the same grounds as before and the same ruling made 
(App. 149-151). On cross-examination the witness could 
not recall the decedent saying anything except, 4 4 This is 
what I wanted, or some words to that effect, I don’t remem¬ 
ber, it was just a general conversation” (App. 151). 
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STATEMENT OF POINTS. 

I. The Court erred in admitting in evidence the opinion 
testimony of witnesses, Lillian N. Curtis, Mamie Hadway, 
Elizabeth Reid Sockman, Annie Kinslow, and Dolores 
Murray, as to the mental condition of decedent. 

II. The Court erred in admitting improper cross-exam¬ 
ination of the witness, J ohn A. Obold. 

III. That the due execution of the Will as required by 
law was not established. 

IV. The Court erred in refusing to grant caveators pray¬ 
ers 7 and amended 9. 

V. The Court erred in granting caveatees prayers Nos. 
3 Yo, 4, 5 and 9. 

VI. The Court erred in admitting to probate and record 
the paper writing dated October 30, 1941 as the Last Will 
and Testament of decedent and in overruling the motion of 
plaintiffs for a new trial. 

SUMMARY OF ARGUMENT. 

I. A non-expert witness is permitted to give opinion evi¬ 
dence only after a proper foundation is laid by reciting 
facts, laying a foundation for the opinion, and the facts 
must be not too remote. 

II. The questions propounded to the witness, John A. 
Obold, on cross-examination were improper, not germane 
to direct examination, prejudicial and served no purpose 
other than to confuse the issues. 

III. The subscribing witnesses to a Will must establish 
that the Testator signed the Will in their presence and they 
in his presence and in the presence of each other and the 
testimony was so conflicting that it did not establish such. 

IV. The jury is entitled to be instructed as to the value 
of expert medical testimony and should have a guide as to 
how to evaluate the knowledge possessed by the witness. 
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V. Instructions given to the jury should not be incom¬ 
plete, nor confusing and the caveatees prayers 3 Vo, 4, 5 
and 9 were not proper and fitting to the facts of the case. 

VI. The testimony was not sufficient to admit the Will to 
probate and record while the testimony of caveaters estab¬ 
lished clearly that the Will was invalid through lack of 
mental capacity and lack of due execution and when called 
to the attention of the Court the Court should have cor¬ 
rected the errors. 


ARGUMENT. 

I. 

The Court Erred in Admitting in Evidence the Opinion Tes¬ 
timony of Witnesses, Lillian N. Curtis, Mamie Hadway, 
Elizabeth Reid Sockman, Annie Kinslow, and Dolores 
Murray, as to the Mental Condition of Decedent. 

The testimony of the witnesses, Mamie Hadway (App. 
116-118), Lillian M. Curtis (App. 114-116) and Elizabeth 
Reid Sockman (App. 119) shows that they were registered 
nurses, none of whom knew the decedent in his lifetime 
prior to their attendance as nurses to him while a patient 
at George Washington Hospital just prior to decedent’s 
death in the Spring of 1945. They knew nothing concern¬ 
ing him on which to express an opinion as to his mental con¬ 
dition in October 1941. 

The testimony shows that the witness, Annie Kinslow, 
last visited decedent when he and his wife were living to¬ 
gether years ago and could not state whether it was ten, fif¬ 
teen or twenty years ago. She stated she saw him at his 
wife’s funeral and supposed he was living at Tuxedo, Mary¬ 
land, (App. 126-127). 

The testimony of Dolores Murray shows she only saw 
the decedent on one occasion, about a half hour, and no 
foundation or basis was laid for opinion evidence (App. 
149-151). 
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The foregoing testimony was inadmissible either through 
remoteness or in violation of the rules for reception of such 
testimony. 

Turner v. American Security & Trust Co., 213 U. S. 

257; 53 L. ed 788; 29 S. Ct. 420; 

Baddeley v. Watkins, 127 N. E. 725; 293 111. 394; 

32 Corpus Juris Secundum 180; 

20 AM. Juris 714. 

The testimony of the nurses were prejudicial to the plain¬ 
tiffs as a lay jury considers their opinions in the nature of 
medical testimony and the plaintiffs were under the dis¬ 
advantage of Section 1073, Code 1924 (D. C. Code 1929, Sec¬ 
tion 20, Title 19) which prohibits the testimony of a phy¬ 
sician. The New York Civil Practice Act amended the New 
York Statute by Section 352 of the Civil Practice Act which 
provides as follows: 

“A person duly authorized to practice physic or 
surgery or a professional or registered nurse shall not 
be allowed to disclose any information which he ac¬ 
quired in attending a patient in a professional capacity, 
and which was necessary to enable him to act in that 
capacity...” 

n. 

The Court Erred in Admitting Improper Cross-Examination 
of the Witness, John A. Obold. 

On cross examination the witness and one of the cave¬ 
ators John A. Obold was asked over the objection of coun¬ 
sel for caveators “Q. Do you revere or respect his (dece¬ 
dent’s) memory?” and if the decedent was shrewd (App. 
44.) Both questions were improper, immaterial and had 
only the effect of causing prejudice, they had nothing to do 
with the issues. The test is not whether a testator is shrewd 
but if he had mental capacity. 

The witness was further interrogated about a claim filed 
by his wife against the estate concerning which he was not 
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asked on direct examination (App. 54-55). The claim has 
no relation to his right to file a caveat and only tended to 
confuse and prejudice the jury. 

Washington Gaslight Co. v. Lansden, 172 U. S. 535, 
554; 43 L. ed. 544, 551; 19 Sup. Ct. Rep. 296; 

Turner v. American Security & Trust Co., 213 U. S. 
257; 53 L. ed 788; 29 S. Ct. 420. 

m. 

The Due Execution of the Will as Required by Law 
was not Established. 

The evidence did not support the Will as having been 
executed by the Testator in accordance with the statute. The 
testimony of the witness, William Clark Taylor, was in¬ 
consistent and contradictory (App. 25-28; 106-114). The 
witness, Dolores Murray could not describe the testator 
she testified he had a thin narrow face while he had a round 
face with a beard to his heart and a large scar (App. 30-31; 
43-44). The witnesses, John A. Obold, (App. 35-36) and 
Ethel Kilgore Obold (App. 66-67) testified that the wit¬ 
ness Murray wras never in their home. 

D. C. Code (1901) Sec. 1626; 

D. C. Code (1929) Title 29, Sec. 23; 

D. C. Code (1940) Title 19, Sec. 103. 

IV. 

The Court erred in refusing to grant caveators prayers 7 
and amended 9. 

Caveators prayer No. 7. (App. 17) is as follows: 

“The Court instructs the jury that, in considering 
the expert testimony, they should take into considera¬ 
tion the professional standing and experience of such 
a witness in arriving at a verdict.’’ 

The jury was entitled to have a guide as to the manner 
in which they were to determine the knowledge and weight 
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to be given to the witness, Dr. Daniel D. V. Stuart. The 
jury is always instructed as to the weight given as to ordi¬ 
nary witnesses and it is probable that an expert witness had 
never appeared before the jury, so that it was a new field 
for them. In the case of Johnson v. Root, Fed. Cas. No. 7, 
411, 1 Fish. Pat. Cas. 351, it was held that in considering 
the opinion of an expert it is proper to take into view his 
ability, his knowledge of the art or profession in which he 
is engaged, the fairness with which he expresses an opin¬ 
ion, and the reasons which he assigns for it. 

In the case of Lehigh Val. Coal Co. v. City of Chicago, 

26 F. 415, it was held the value of opinions given by experts 
depends upon the experience and knowledge which they 
have and evince concerning the matters about which they 
testify. 

Caveators amended prayer No. 9 (App. 18) is as follows: 

“The jury are instructed that the testimony of an 
expert witness may be accepted to the exclusion of 
other testimony concerning the mental condition of 
the testator.” 

The question of mental capacity is primarily a medical 
question and the testimony of lay witnesses is used only 
for the purpose of advising the jury as to the actions of 
the person involved. 

The jury were not qualified medically and it may be that 
the expert witness, having the particular training and skill, 
would mean the exclusion of other testimony concerning the 
mental condition of the decedent and, therefore, it would 
be entirely proper for the Court to instruct the jury that 
the expert medical opinion could be accepted by the jury , 
to the exclusion of other testimony concerning the mental 
condition of the testator. 
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V. 


The Court erred in granting caveatees prayers No. 3 y 2 , 
4> 5 and 9. 

Caveatees prayer No. 3VL> (App. 19), is as follows: 

“The jury are instructed that every person who is as 
much as twenty-one years of age is presumed to be 
of sound and disposing mind and capable of making 
a valid will; that this presumption extends through life, 
irrespective of age or physical infirmity, unless and 
until such presumption is overcome by a preponder¬ 
ance of evidence.” 

It is readily seen that the prayer is incomplete, inaccu¬ 
rate and confusing to the jury. The prayer is part of one 
in the case of Barbour v. Moore , 4 App. D. C. 534, 537, but 
does not have the qualifications and further is inconsistent 
with the decision in the case of McCartney v. Holmquist, 70 
App. D. C. 334; 106 F. 2d. 855, which held that enfeebled 
physical condition may be considered lack of testamentary 
capacity. Thompson v. Smith , 70 App. D. C. 65, 103 F. 2d. 
936. 

Caveatees prayer No. 4 (App. 19) is as follows: 

“The jury are instructed that they should find for 
the caveatees on the. third issue, relating to the testi- 
mentary capacity of the testator, if they believe from 
the evidence that at the time of the execution of the 
purported will, dated October 30,1941, the testator had 
sufficient mind and memory to know and understand— 

1. What property he owned in a general way. 

2. The persons who would be the natural objects of 
his bounty, and his relation towards them. 

3. The business in which he was engaged when exe¬ 
cuting his will, and the contents thereof, and 

4. How he wished to dispose of his property, and 
that the will carried out his wishes.” 
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The facts in the instant case do not show that the de¬ 
cedent was an ignorant man. Further, the prayer is in¬ 
complete and refers to a different state of facts and would 
tend to mislead and confuse the jury. 

Thompson v. Smith, 70 App. D. C. 65; 103 F. 2d. 936. 

Caveatees prayer No. 5 (App. 19-20) is as follows: 

“The jury are instructed that they would not be jus¬ 
tified in finding against the validity of the purported 
will of October 30th, 1941, merely because they think 
its provisions are unreasonable, or because such provi¬ 
sions are not in accord with their views of what the 
testator’s disposition of his property should have been; 
that, in the making of this will, the testator had the law¬ 
ful right to leave his property to whom he pleased, to 
the exclusion of the members of his own family, assum¬ 
ing that he had testamentary capacity.” 

The above prayer is incomplete and lacks the qualifica¬ 
tions in order that it may be understood by the jury, and 
therefore is misleading and the cases previously cited are in 
support of the objection. 

Caveatees prayer No. 9 (App. 20) is as follows: 

“The jury are instructed that in considering the is¬ 
sue relating to the testamentary capacity of the tes¬ 
tator, their inquiry should be directed to the precise 
time of the execution of the will of October 30th, 1941; 
that while testimony admitted in the cause relating to 
times before and after that at which the said will was 
executed should be considered as bearing upon the 
state of mind of the testator at the time when the will 
was made, it was only admitted for that purpose; and, 
if they find from all of the evidence in the case that the 
testator was of sound and disposing mind and capable 
of making a valid deed or contract at the precise mom¬ 
ent of the execution of the will, their verdict should be 
such as to sustain the will upon that issue, irrespective 
of any other or different condition of mind at a former 
or later time.” 
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The prayer is inappropriate and misleading in the pres¬ 
ent case and applies to cases such as where it is claimed the 
testator had lucid intervals. The prayer further places too 
much emphasis to the words “precise time”, which is mis¬ 
leading in that it would infer that the only witnesses cap¬ 
able of giving testimony would be the subscribing witnesses. 
The prayer further refers to testimony concerning the de¬ 
cedent before and after the execution of the Will, but is im¬ 
proper in that the word should be “at or about the time”, 
as it is seen from the evidence that the testimony was ad¬ 
mitted showing that the witnesses had not seen or met the 
decedent until approximately four years after the execution 
of the Will (App. 115-119), and one had no knowledge con¬ 
cerning the decedent for many years prior to the execution 
(App. 126-127). 

It was early held by the Supreme Court of the District 
of Columbia (General Term) 1883, in the case of Coleman v. 
Heurich, 2 Mackey, (13 D. C.) 189, that instructions should 
not be multiplied unnecessarily, nor abstract propositions 
of law announced to a jury * * * whereby they are misled. 


VL 

The Court erred in admitting to probate and record the 
paper writing dated October 30, 1941 as the Last Will and 
Testament of decedent and in overruling the motion of 
plaintiffs for a new trial. 

It is shown clearly from the evidence in this case that the 
caveators established that the decedent lacked testamen¬ 
tary capacity and also that the Will was not executed in 
accordance with the law. Space in this Brief does not per¬ 
mit an analysis of the evidence, but an examination of the 
Will offered for probate, considered with the facts, will 
show conclusively that the decedent did not know the ob¬ 
jects of his bounty, for instance, the son, John, particularly 
was the decedent’s benefactor while the brothers and sisters 
of decedent, although well-off in worldly goods, did not show 
attention and interest to decedent when it was possible for 
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them to give him the comforts in his declining years. Tes¬ 
timony further shows that the conduct of decedent toward 
his wife, and statements made by him, were totally inconsis¬ 
tent with the provisions made concerning her in the Will, 
and his gifts for religious purposes were inconsistent with 
the life of decedent, and statements made by decedent were 
to the contrary as expressed in his Will, before and after 
the Will was made. The expert opinion of Dr. Stuart showed 
the decedent was suffering from a mental disease, and in¬ 
capable of making a valid Will (App. 33-39; 56-59 ; 61-67; 
71-77 and 92-191). 

The Court should have granted the motion for a new trial 
(App. 21) and corrected the errors and denied probate of 
the Will. 

CONCLUSION. 

It is respectfully submitted, for the reasons hereinabove 
set forth, the cause should be reversed, with instructions to 
grant a new trial. 

Respectfully submitted, 

Ralph A. Cusick, 

Attorney for Appellants . 
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IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9403. 


FRANCIS X. OBOLD, JOHN A. OBOLD, and 
MARK M. OBOLD, Appellants, 

v. 

FRANCIS S. OBOLD and HARRY B. OBOLD, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


X. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Jun 8 -1945 

Last Will and Testament 

I, William X. Obold, a resident of the City of Washing¬ 
ton, D. C., do hereby revoke all wills and codicils, as well as 
all other instruments of a testamentary nature, heretofore 
made by me, and do hereby make, publish and declare this 
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to be my Last Will and Testament, in manner and form fol¬ 
lowing : 

First: I direct the payment of all my just debts and 
funeral expenses. 

Second: I give and bequeath Five Hundred Dollars 
($500.00) to be divided among my beloved sons in equal 
shares. 

Third: I give and bequeath Five Hundred Dollars 
($500.00) to be divided among my beloved sister and my 
three brothers in equal shares. 

Fourth: I give and bequeath to my executors, herein¬ 
after named, or to the survivor of them, the sum of One 
Thousand Dollars ($1,000.00) to be used as offerings for 
masses to be said for the repose of my soul and the soul of 
my dearly beloved wife, in such Catholic church or churches 
as they, or the survivor of them, shall elect. 

Fifth: I give unto my executors, hereinafter named, full 
power and authority to sell so much of my real and per¬ 
sonal property as may be necessary to pay the above 
legacies and also to sell the residue hereinafter disposed of; 
provided, His Excellency, the Archbishop for the Diocese of 
Baltimore, requests them to do so and, in such event, 1 direct 
my executors to make such sale or sales by and with the au¬ 
thority of the Probate Court and to render an account there¬ 
for. 

Sixth: As a memorial to my beloved wife, Annie C. 
Obold, and myself, I give, bequeath and devise all the 
2 rest, residue and remainder of my estate of any char¬ 
acter whatsoever, whether real, personal, or mixed, 
to His Excellency, the Archbishop for the Diocese of Bal¬ 
timore, Maryland, individually and not as Archbishop, and 
direct him to sell all of said property and to use the pro¬ 
ceeds to build a Catholic Church between Landover and 
Bennings, and I direct my executors to select two citizens 
residing in the vicinity of Landover and Bennings to assist 
the said Archbishop in the selection of a site for said church. 
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Seventh: I nominate, constitute and appoint my brother, 
Francis S. Obold, and Harry B. Obold as executors of this, 
my Last Will and Testament. 

In Witness Whereof, T hereunto subscribe my name and 
affix my seal at Washington, in the District of Columbia, 
this 30th day of October, 1941. 

William X. Obold 
William X. Obold 

The foregoing instrument was, at the place and date 
thereof, subscribed, sealed, published and declared by Wil¬ 
liam X. Obold as and for his Last Will and Testament, in 
our presence, and in the presence of each of us, and we, at 
his request, and in his presence and in the presence of one 
another, hereunto subscribed our names as attesting wit¬ 
nesses thereto. 

Wm. Clark Taylor 
Address 901 Evans Bid 

Washington, D. C. 

Dolores Murray 

Address 1420 New York Ave N. W. 
Washington, D. C. 

[Endorsement: Last Will and Testament of William X. 
Obold, deceased, Admitted to Probate and Record, July 2, 
1946, Filed June 8, 1945. Victor S. Mersch, Register of 
Wills, D. C., Clerk of Probate Court.] 

3 Administration No. 65585 

In re, Estate of William X. Obold, Deceased. 

Petition for Probate of Will and for Letters Testamentary 

The petition of Francis S. Obold and Harry B. Obold re¬ 
spectfully represents: 

1. That petitioner, Francis S. Obold, is a citizen of the 
United States and a resident of the District of Columbia, of 
adult age, and not under any legal disability, that Harry B. 
Obold, is a citizen of the United States and a resident of 
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fthe State of Maryland, and they make this application as 
^ the executors nominated in the will of the above named 
< decedent. That said Harry B. Obold is of adult age and 
j not under any legal disability. 

; 2. That William X. Obold, late a citizen of the United 

; States, domiciled in the District of Columbia, died on the 
r 8th day of June, 1945, leaving a paper in the nature of a 
last will and testament bearing date the 30th day of Octo¬ 
ber, 1941, in which these petitioners are named as execu¬ 
tors, which said will is now on file in the office of the Reg¬ 
ister of Wills for the District of Columbia; that no other 
paper in the nature of a testamentary disposition of the 
decedent’s estate has been found, although search has been 
' made, and these petitioners believe that the above men- 
tiond paper is in fact the last will and testament of said 
decedent. 

: 4 3. That said testator was survived by the follow- 

j ing named persons who are his only heirs at law and 

j next of kin and whose names, residences, and relationship 
f are as follows: 

Name Relationship Address 

John A. Obold, adult, son 1107 10th Street, N. W., 

Washington, D. C. 

Francis X. Obold, adult, son 2208 Stuart Street, 

Richmond, Virginia, 

Mark M. Obold, adult, son Pvt. Co. B, M.P.B., 

Pittsburg, Penna. 

That said decedent left no other children, other than those 
above mentioned, nor descendants of deceased children. 

4. That at the time of his death, said testator was seized 
f of the following real estate in the District of Columbia: 

• Lot 16, Square 980, improved by premises known as 1101 
Florida Avenue, N. E., of the assessed value of $6224.00, 
and certain lots in the State of New York which are be¬ 
lieved to be of no value. 



5 


5. Said testator was possessed, at the time of his death, 
of personal property of a total estimated value of $11948.84 
and consisting of $7598.84, in the Citizens Bank of Takoma 
Park, Maryland; securities valued at $4250.00, and jewelry 
worth about $100.00. 

6. The debts of decedent consists principally of funeral 
expenses and expenses of his last illness amounting to 
about $2500.00. 

Wherefore, petitioners pray: 

1. That citation may be issued against the above named 
heirs at law and next of kin, and that notice by publication 
may be issued directed to any of them who may be returned 
“Not to be found.” 

2. That said paper writing dated the 30th day of Octo¬ 
ber, 1941, be admitted to probate and record as the last will 
and testament of William X. Obold, deceased, as to both 
real and personal property. 

3. That letters testamentary issue to these petitioners as 
the executors named in said will. 

4. And for such other and further relief as the nature of 
the case may require and to this Honorable Court may seem 
just and proper. 

5 Francis S Obold 

Francis S. Obold, 

Harry B Obold 
Harry B. Obold. 

Wm. Clark Taylor 

Attorney for petitioners , 

901 Evans Building, 

Washington, D. C. 

District of Columbia, ss: 

Francis S. Obold and Harry B. Obold, being first duly 
sworn, depose and say: that they have read the foregoing 
petition by them subscribed and know the contents thereof, 
and that the same is true of their own knowledge, except as 




6 


to the matters therein stated to be alleged upon informa¬ 
tion and belief, and that as to those matters they believe it 
to be true. 

■ Francis S. Obold 

Francis S. Obold 

Harry B. Obold 
Harry B. Obold. 


Subscribed and sworn to before me this 21st day of June, 
1945. 


John W. Tallentine 
Notary Public. 


My commission expires, June 15, 1949. 

[Endorsement: Petition for probate of will and letters 
testamentary, Filed June 22, 1945. Victor S. Mersch, Reg¬ 
ister of Will, D. C., Clerk of Probate Court.] 
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Petition for Caveat 


The petition of Francis X. Obold, John A. Obold, and 
Mark M. Obold, respectfully represents to this Honorable 
Court: 

1. That petitioners are all citizens of the United States 
and sons of William X. Obold, decedent, and are of full 
age. That John A. Obold is a resident of the District of 
Columbia; that Francis X. Obold is a resident of Richmond, 
Virginia; and that Mark M. Obold is now in the active 
United States Military Service. 

2. That they have notice that a certain paper writing 
bearing date the 30th day of October, 1941, has been filed 
in this Honorable Court as the Last Will and Testament of 
said William X. Obold, deceased. 

3. That their interests will be injuriously affected by the 
allowance of said pretended will, or its admission to pro¬ 
bate ; that they do hereby contest the probate and validity 
of said paper writing purporting to be the Last Will and 
Testament of William X. Obold, deceased, and for that 
purpose allege: 
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First: That said paper writing bearing date of October 
30, 1941, is not the Last Will and Testament of the said 
deceased. 

Second: That tl^e attesting witnesses to said alleged will 
did not nor did any one of them sign his or her name as a 
witness to the said alleged will at the request of the said 
William X. Obold. 

Third: That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by him 
of said paper waiting, of sound mind and memory or in any 
respect capable of making a will. 

7 . Fourth: That the said paper writing purporting 
to be the Last Will and Testament of said deceased, 
was obtained and the execution thereof procured from the 
said William X. Obold by fraud and deceit exercised upon 
him by some person or persons unknown to petitioner. 

Fifth: That the said paper writing purporting to be the 
last Will and Testament of said deceased, was obtained and 
the execution thereof procured from the said William X. 
Obold by the undue influence, duress and coercion exercised 
upon him by some person or persons unknown to petitioner. 

Wherefore, the premises considered, the petitioners pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of these pe¬ 
titioners. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the Caveators and 
the Caveatees of the will, to be tried by jury to determine 
the facts of the alleged will. 

4. And for such other and further relief as to the Court 
may seem meet and proper. 

John A. Obold 
John A. Obold, 

1107 10th Street, N. W. 
Washington, D. C. 
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Francis X. Obold 
Francis X. Obold, 

2208 Stuart Street, 
Richmond, Virginia. 

Mark M. Obold 
Mark M. Obold, 

Ralph A. Cusick 772 M.P. Battalion Co. B, 2 

Ralph A. Cusick, Platoon, 

Investment Building, Fairmont Park Barracks, 

Washington 5, D. C., Philadelphia, Penn, 

i Attorney for Petitioners. 

t 

District of Columbia, ss: 

I, John A. Obold, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents 
thereof; that the statements therein made of my per- 
8 . sonal knowledge are true, and those made as upon in¬ 

formation and belief I believe to be true. 

John A. Obold 
John A. Obold 

Subscribed and Sworn to before me this 18th 
gust, 1945. 

Desha J. Cooper 
(Seal) Notary Public, 

My Commission Expires 11-14-48. 

State of Virginia 

City of Richmond, ss: 

I, Francis X. Obold, do solemnly swear that I have read 
the foregoing petition by me subscribed and know the con¬ 
tents thereof; that the statements therein made of my per¬ 
sonal knowledge are true, and those made as upon informa¬ 
tion and belief I believe to be true. 

Francis X. Obold 
Francis X. Obold 


day of Au- 

D. C. 
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Subscribed and Sworn to before me this 18th day of Au¬ 
gust, 1945. 

R. P. Knightly 
Notary Public in and for 
(Seal) the City of Richmond , Va. 

My Commission Expires May 13,1946. 

District of Columbia, ss: 

I, Mark M. Obold, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents 
thereof; that the statements therein made of my personal 
knowledge are true, and those made as upon information 
and belief I believe to be true. 

Mark M. Obold 
Mark M. Obold 

Subscribed and Sworn to before me this 20 day of Au¬ 
gust, 1945. 

Ann McCann 

(Seal) Notary Public in and for the D. C. 

My Commission Expires 7/14/48. 

Service of caveat acknowledged this 20th day of August 
1945. 

Hamilton and Hamilton 
by E. A. Mooers, Jr. 

Copy of foregoing caveat mailed to 

William Clark Taylor 
Ralph A Cusick 
Attys for Executors 

Aug. 20, 1945 

[Endorsement: Petition for Caveat, Filed August 20, 
1945. Victor S. Mersch, Register of Will, D. C., Clerk of 
Probate Court.] 
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9 Answer to Petition for Caveat With Prayer for 

Appointment of Collector or Collectors 

Now come Francis S. Obold and Harry B. Obold, execu¬ 
tors named in the last will and testament of the above- 
named William X. Obold, deceased, dated October 20, 1941, 
and for answer to the petition for caveat filed herein on be¬ 
half of Francis X. Obold, John A. Obold, and Mark M. 
Obold show to the Court as follows: 

1. The allegations of paragraph 1 of the said petition 
are admitted. 

2. The allegations of paragraph 2 of the said petition 
are admitted. 

3. Answering paragraph 3 of the said petition, these re¬ 
spondents deny all of the allegations contained in the First, 
Second, Third, Fourth and Fifth sub-paragraphs thereof, 
and say, on the contrary, that the paper writing dated the 
30th day of October, 1941, and referred to in the said peti¬ 
tion, is the last will and testament of the said William X. 
Obold, deceased; that the said paper writing was formally 
executed in the manner required by law, and that each of 
the attesting witnesses thereto signed his and her name as 
such witness at the request of the said William X. Obold, 
and in his sight and presence, and in the sight and presence 
of each other; that at the time of the making and subscrib¬ 
ing of the said paper writing and of the acknowledging of 
the same the said William X. Obold was of sound mind and 
memory and in every respect capable of making a valid will; 
that the said paper writing was not obtained or procured 
to be executed by fraud or deceit exercised upon the said 
William X. Obold, by any person or persons; that the 

said paper writing was not obtained, nor was 

10 the execution thereof procured from the said William 
X. Obold, by undue influence, duress, or coercion 

exercised upon him by any person or persons. 
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4. Further answering- the said petition these respondents 
say that the caveators have no right to have any issue 
framed for trial by a jury upon the allegations contained in 
the Fourth sub-paragraph of paragraph numbered 3 of the 
said petition, for the reason that the said allegations are 
vague and indefinite, and fail, in any way, to indicate to 
these respondents • the person or persons suspected or 
claimed to have exercised fraud or deceit upon the said 
William X. Obold in the procurement and the execution of 
the said paper writyig, and are not sufficient to enable these 
respondents to pre-pare for the trial of any issue based 
thereon. 

5. These respondents further say that the caveators have 
no right to have any issue framed on the allegations con¬ 
tained in the Fifth sub-paragraph of paragraph numbered 
3 of the said petition, for the reason that the said allega¬ 
tions are vague and indefinite, and fail, in any way, to in¬ 
dicate to these respondents the person or persons sus¬ 
pected or claimed to have exercised undue influence, duress, 
or coercion, upon the said William X. Obold in the execu¬ 
tion of the said paper writing, and are not sufficient to 
enable the executors to prepare for the trial of any issue 
based thereon. 

6. These executors show to the Court that since the trial 
of any issues, which may be framed upon the petition for a 
caveat filed herein, ljiay not take place for several months, 
it is to the interest of the estate that a collector or collectors 
be appointed, both for real estate and personal property; 
particularly in view of the fact that a portion of the estate 
devised under the said paper writing is improved real estate 
occupied by a tenant or tenants, and there is the apparent 
necessity of having someone clothed with authority to col¬ 
lect rents, make repairs, pay taxes, and otherwise to con¬ 
serve the estate pending the probate of the will. 

11 Wherefore, the premises considered, these respon¬ 
dents pray: 
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1. That letters of collection upon the real and personal 
estate of the above-named William X. Obold may be granted 
to some proper person or persons to serve as collectors 
pending the disposition of the issues raised in the petition 
for caveat. 

2. And for such other and further relief which to the 
Court may seem meet and proper. 

Francis S. Obold 
Harry B. Obold 


William Clark Taylor 
Thos. H. Patterson 
Attorneys for Respondents. 

William Clark Taylor 
Evans Building, 

Washington, D. C. 

Thomas H. Patterson, 

731 Woodward Building, 

Washington, D. C. 

District of Columbia, ss: 

Francis S. Obold, being first duly sworn, deposes and says 
that he has read the foregoing answer to the petition for a 
caveat filed in the above-entitled cause, and knows the con¬ 
tents thereof; that he verily believes the facts stated in the 
said answer to be true. 


Francis S. Obold 


Subscribed and sworn to before me this 28th day of Au¬ 
gust, 1945. 

John W. Tallentine 

(Seal) Notary Public , D. C. 

District of Columbia, ss: 

Harry B. Obold, being first duly sworn, depose* 
12 and says that he has read the foregoing answer to 
the petition for a caveat filed in the above-entitled 
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cause, and knows the contents thereof; that he verily be¬ 
lieves the facts stated in the said answer to be true. 

Harry B. Obold 

Subscribed and sworn to before me this 30th day of Au¬ 
gust, 1945. 

John W. Tallentine 

(Seal) Notary Public, D. C. 

• #**#**•*• 

[Endorsement: Answer to Petition for caveat with 
Prayer for appointment of Collector or Collectors, Filed 
August 31,1945. Victor S. Mersch, Register of Wills, D. C., 
Clerk of Probate Court.] 

13 Motion to Frame Issues 

Comes now Francis X. Obold, John A. Obold, and Mark 
M. Obold, the caveators in the above entitled cause, by 
Ralph A. Cusick, their attorney, and move the Court to 
frame issues upon the caveat and answer filed thereto, by 
Francis S. Obold and Harry B. Obold, the proponent of the 
will, in accordance with the proposed form of issues hereto 
attached. 

Ralph A. Cusick 
Ralph A. Cusick, 

Investment Building, 
Washington, D. C., 

Attorney for Caveators. 
To: 

William Clark Taylor, Esq., 

Evans Building, 

Washington, D. C., and 

Thomas H. Patterson, Esq., 

731 Woodward Building, 

Washington, D. C., 

Attorneys for Francis S. Obold and Harry B. Obold. 
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Please take notice that the foregoing motion to frame is- 
ues will be presented to the Honorable Justice of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, Holding a Probate Court, sitting in Motions Court, on 
the 20th day of September, 1945, at 10 a’clock A. M., or as 
soon thereafter as counsel may be heard. 

Ralph A. Cusick, 

Attorney for Caveators. 

• **••••*•* 

19 Order Framing Issues 

Upon consideration of the caveat of Francis X. Obold, 
John A. Obold and Mark M. Obold, filed herein against a 
certain paper writing bearing date the 30th day of October, 
1941, filed herein purporting to be the Last Will and Testa¬ 
ment of William X. Obold, deceased and the answer of 
Francis S. Obold and Harry R. Obold filed thereto, it is by 
the Court this 16th day of November, 1945, 

ORDERED, that the following issues be and they are 
hereby framed to be tried before a jury on the 8tli day of 
January, 1946: 

ONE: Was the paper writing filed in this Court and 
bearing date the 30th day of October, 1941, the Last Will 
and Testament of William X. Obold, deceased ? 

TWO: Was the said paper writing dated the 30th day of 
October 1941, purporting to be the Last Will and Testament 
of 'William X. Obold, deceased, executed and attested in 
due form, as required by law? 

THREE: Was the said William X. Obold at the time of 
the making and subscribing or of the acknowledging by him 
of the said paper writing of sound and disposing mind and 
memory and capable of executing a valid will? 

Jesse C. Adkins, 

Justice. 
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Consented to: 

Ralph A. Cusick, 

Attorneys for Caveators. 

Thos. H. Patterson, 

Attorney for Caveatees. 

(Endorsement: Order Framing Issues and Setting Trial 
Date, Filed November 16,1945. Victor S. Mersch, Register 
of Wills, D. C., Clerk of Probate Court.) 

• •*••••••* 

21 Order Aligning Parties 

This cause coming on at this term for the trial before a 
jury of the issues framed upon the caveat filed by Francis 
X. Obold, John A. Obold and Mark M. Obold against a 
paper writing dated the 30th day of October, 1941, it is this 
13th day of May, 1946, 

ORDERED, that the caveators be and they hereby are, 
made the plaintiffs and the caveatees the defendants for the 
purposes of the said trial. 

BY THE COURT 

Jas W. Morris, 

Justice. 

(Endorsement: Order Aligning Parties, Filed May 13, 
1946. Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.) 

» 

• • # • « • • * * • * 

757 Caveator’s Prayer No. 1 

You are instructed that the testimony of the attesting 
witnesses to the testator’s Will is of no greater value than 
that of the other witnesses who, though not present and un¬ 
der no duty to inquire into the mental competency, never¬ 
theless, have long known and from constant contact have 
actually observed the maker of the Will and formed an 
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opinion as to bis mental competency and whose testimony 
might, therefore, support an inference as to the probable 
condition of mind of the maker at the moment of the execu¬ 
tion of the Will. 

(Thompson v. Smith, 70 App. D. C. 65) 

Withdrawn 


Caveator’s Prayer No. 2 

You are instructed as a matter of law that if in your 
opinion the evidence on behalf of the Caveator is sufficiently 
close to invade the realm of doubt in your minds it is your 
dutv to resolve the doubt in favor of the children of the 
testator rather than the relatives more remotely related to 
him or the corporation named in the Will. 

(Sherman v. American Security and Trust, 
57 App. D. C. 273) 

Withdrawn 

* 

758 Caveator’s Prayer No. 3 

The jury are instructed that if a person is shown to have 
been of unsound mind at a given time, the presumption is 
that that condition continued until it is affirmatively shown 
that the mind again became sound. 

Millard v. Matthews 

Granted 

Caveator’s Prayer No. 4 

You are instructed as a matter of law that if the opinion 
of an expert is in conflict with the opinions of others who 
are not experts it does not deprive it of substance. 

Farley v. Heininger, 70 App. D. C. 200, Page 205. 

Withdrawn 

759 Caveator’s Prayer No. 5 

The jury are instructed that the burden of proof is upon 
the caveatees to establish by a fair preponderence of the 
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evidence that the paper writing purporting to be the Last 
Will and Testament of William X. Obold, deceased, was 
executed and attested in due form as required by law. 

Granted 

Caveator’s Prayer No. 6 

The jury are instructed that the unnaturalness of a Will 
is a circumstance which they may consider, in connection 
with other evidence, in passing upon the soundness of mind 
of the testator. 

28 R. C. L. 91 

Withdrawn substitute to be given in lieu . 

760 Substitute for Caveator’s Prayer No. 6 

The jury is instructed that, in connection with all the evi¬ 
dence in the case, they may consider the bequests made in 
the will in determining whether or not the testator is of 
sound or unsound mind at the time of the making of the 
will. 

Granted —JWM 

Caveator’s Prayer No. 7 

The Court instructs the jury that, in considering the ex¬ 
pert testimony, they should take into consideration the pro¬ 
fessional standing and experience of such a witness in ar¬ 
riving at a verdict. 

Denied, as there is no question as to the qualification of the 
expert witness in this case, and there is no expert opinion 
expressed to the contrary. 

Plaintiff’s exception noted. 

J. W. M. 

761 Caveator’s Substitute for Prayer No. 7 

The opinion of experts is permitted where the person 
testifying is qualified by special study, training and experi¬ 
ence in a particular field, and the law permits such a person 
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to give an opinion in evidence. The jury is not bound by 
expert opinion testimony, but it should be considered by 
you in connection with the other evidence in the case, if you 
find that the facts upon which such opinion is based has 
been established by the evidence. 

Granted —JWM 


Caveator’s Prayer No. 9 

The jury are instructed that the testimony of an expert 
witness may be considered to the exclusion of other testi¬ 
mony. 

Denied —JWM 

Caveator’s Amended Prayer No. 9 

The jury are instructed that the testimony of an expert 
witness may be accepted to the exclusion of other testimony 
concerning the mental condition of the testator. 

Denied on the ground that the jury should be, and will be, 
instructed that they are entitled to give such weight as 
they consider proper to any evidence in the case, and the 
proposed instruction would be confusing in these circum¬ 
stances. 

Plaintiff’s exception noted. 

J. W. M. 

(Endorsement: Caveator’s Prayers, Filed May 22,1946. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

763 Caveatees’ Prayer for Instruction No. 3 

The jury are instructed that the burden of proof is upon 
the caveators to establish a want of testamentary capacity 
on the part of the testator by a fair preponderance of testi¬ 
mony. 

Granted 
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Caveatees’ Prayer for Instruction No. 3 y 2 

The jury are instructed that every person who is as much 
as twenty-one years of age is presumed to be of sound and 
disposing mind and capable of making a valid will; that this 
presumption extends through life, irrespective of age or 
physical infirmity, unless and until such presumption is 
overcome by a preponderance of evidence. 

Granted as amended Plf. Ex. noted. 

• **••••#•# 

764 Caveatees’ Substitute for Instruction No. 4 

The jury are instructed that they should find for the ca¬ 
veatees on the third issue, relating to the testimentary ca¬ 
pacity of the testator, if they believe from the evidence that 
at the time of the execution of the purported will, dated 
October 30, 1941, the testator had sufficient mind and mem¬ 
ory to know and understand— 

1. What property he owned in a general way, 

2. the persons who would be the natural objects of his 
bounty, and his relation towards them, 

3. the business in which he was engaged when executing 
his will, and the contents thereof, and 

4. how he wished to dispose of his property, and that the 
will carried out his wishes. 

Granted —JWM 

Plaintiff’s exception noted. 

765 Caveatees’ Prayer for Instruction No. 5 

The jury are instructed that they would not be justified 
in finding against the validity of the purported will of Octo¬ 
ber 30tli, 1941, merely because they think its provisions are 
unreasonable, or because such provisions are not in accord 
with their views of what the testator’s disposition of his 
property should have been; that, in the making of this will, 
the testator had the lawful right to leave his property to 
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whom he pleased, to the exclusion of the members of his 
own family, assuming that he had testamentary capacity. 

Granted 

• ••••••«•* 

767 Caveatees’ Prayer for Instruction No. 9 

The jury are instructed that in considering the issue re¬ 
lating to the testamentary capacity of the testator, their 
inquiry should be directed to the precise time of the execu¬ 
tion of the will on October 30tli, 1941; that while testimony 
admitted in the cause relating to times before and after that 
at which the said will was executed should be considered as 
bearing upon the state of mind of the testator at the time 
when the will was made, it was only admitted for that pur¬ 
pose ; and, if they find from all of the evidence in the case 
that the testator was of sound and disposing mind and cap¬ 
able of making a valid deed or contract at the precise mo¬ 
ment of the execution of the will, their verdict should be 
such as to sustain the will upon that issue, irrespective of 
any other or different condition of mind at a former or later 
time. 

Granted —Plf Ex noted. 

768 Verdict of Jury 

Issue ONE. Was the paper writing filed in this Court 
and bearing date the 30th day of October, 1941, the Last 
Will and Testament of William X. Obold, deceased f 
Answer: Yes. 

Issue TWO. Was the said paper writing dated the 30th 
day of October 1941, purporting to be the Last Will and 
Testament of William X. Obold, deceased, executed and at¬ 
tested in due form, as required by law? 

Answer: Yes. 

Issue THREE. Was the said William X. Obold at the 
time of the making and subscribing or of the acknowledging 
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by him of the said paper writing of sound and disposing 
mind and memory and capable of executing a valid will ? 

Answer: Yes. 

G. F. Winingher, 

Foreman. 

769 Motion for New Trial 

Now come the Caveators and move the Court to grant a 
new trial on issues framed in the above entitled cause for 
the following reasons: 

1. Because the verdict is contrary to the evidence. 

2. Because the verdict is contrary to the weight of the 
evidence. 

3. Because the verdict is contrary to law. 

4. Because the verdict is contrary to the instructions of 
the Court. 

5. Because of errors committed by the trial Justice in 
granting and refusing prayers for instructions. 

6. Because of errors committed by the trial Justice in ad¬ 
mitting evidence. 

7. Because of errors committed by the trial Justice in ex¬ 
cluding evidence. 

Ralph A. Cusick, 

Investment Building, 
Washington 5, D. C., 
Attorney for Caveators. 

774 Order Overruling Motion for a New Trial 

of Issues 

This cause came on further to be heard at this term of 
Court, upon caveators’ motion for a new trial of the issues 
framed upon the caveat to the will of the above-named Wil¬ 
liam X. Obold, dated October 30th, 1941, and was argued by 
counsel, and thereupon and upon consideration thereof, it 
is this 27th day of June, 1946, 
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ADJUDGED AND ORDERED, that the said motion for 

t 

a new trial be and the same hereby is overruled. 

. BY THE COURT: 

Jas. W. Morris, 

Justice. 

; 775 Order Admitting Will to Probate and Record 

Upon consideration of the petition of Francis S. Obold 
and Harry B. Obold, executors named in a paper writing 
dated October 30th, 1941, and purporting to be the last will 
of the above-named William X. Obold, and filed in this 
cause; and it appearing to the Court that the said William 
X. Obold, heretofore departed this life in the District of 
Columbia leaving the said paper writing as a last 
will and testament; that issues framed upon a ca¬ 
veat to the said will filed by Francis X. Obold, 
John A. Obold and Mark M. Obold have heretofore been 
tried by a jury impaneled for such trial, that by the verdict 
of the said jury, the said will was sustained, and that a mo¬ 
tion made by the said caveators for a new trial of the said 
issues, has been overruled, as is shown by the record of the 
said cause, it is this 2nd day of July, 1946, 

ADJUDGED, ORDERED AND DECREED, that the 
said will of the said William X. Obold, deceased, dated as 
aforesaid, the 30th day of October, 1941, be and the same 
hereby is admitted to probate and record as the last will 
and testament of the said William X. Obold, deceased, and 
that letters testamentary on the said will issue to the said 
Francis X. Obold and Harry B. Obold, executors named 
therein, upon their giving undertaking in the penalty of 
thirteen thousand dollars, with surety approved by the 
Court, conditioned for the faithful performance of 
776 their duties as such executors, and upon the said 
Harry B. Obold filing in the office of the Register of 
Wills, an irrevocable power of attorney, designating the 
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Register of Wills and his successors in office as the person 
upon whom notices and process may be served as provided 
by law. 

BY THE COURT: 

T. Alan Goldsborough, 
Justice. 

777 Notice of Appeal 

Notice is hereby given this 20th day of September, 1946, 
that Francis X. Obold, John A. Obold, and Mark M. Obold, 
Caveators, hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia from the order of this 
Court entered on the 2nd day of July, 1946, admitting the 
paper writing dated October 30,1941, as the will of William 
X. Obold, deceased to probate and record. 

Ralph A. Cusick, 

Investment Building, 
Washington 5, D. C., 
Attorney for Francis X. Obold , 
John A. Obold and Mark M. 
Caveators. 

September 20,1946 

The undertaking for costs on appeal is fixed at $100.00 or 
a cash deposit of $50.00 in lieu thereof. 

James M. Proctor, 

Justice. 

Approval recommended. 

Melvin Marques, 

Deputy Register of Wills. 
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n. 

feXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

29 WiUiam Clark Taylor was called as a witness for 
and in behalf of the Caveatees, 

##•##••##• 

Direct Examination 
Bv Mr. Patterson: 

#«***•••#• 

30 Q. What is your business? A. Lawyer. 

Q. Where is your office? A. 901 Evans Building. 
Q. I show you this paper writing and I will ask you 
whose signature is that ? A. That is my signature. 

Q. At whose request was that signature affixed to this 
document ? A. William X. Obold, the testator. 

Q. Did you see William X. Obold, the testator, sign his 
name which is affixed to this document? A. Yes, sir; he 
signed while in my presence. 

Q. Did he sign it in the presence of any others? A. In 
the presence of Miss Delores Murray. 

Q. Whose signature is that below yours? A. Miss 
Dolores Murray. 

Q. Were you and Dolores Murray and the testator all 
present at the same time in the same room when that was 
signed? Were you in sight of each other? A. Yes, sir; 
we were. 

Q. At whose request did you and Miss Murray affix your 
signature ? A. At the request of William X. Obold. 

Q. Did he at the time when he requested you to affix your 
signatures to this will state to you what it was? A. 

31 Yes, sir. 

Q. What did he say it was? A. This was his last 
will and testament, and he requested us to sign the will in 
his presence. 

Q. And it was so done? A. Yes, sir. 
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Cross Examination 
By Mr. Cusick: 

Q. Mr. Taylor, where was the will signed? A. I signed 
it, I think it was at 1107 10th Street, in the back room. 

Q. Where is that ? A. On the first floor, the back room, 
back of the parlor. 

Q. Is that the room in which Mr. Obold was living at the 
time? A. Yes, sir. 

Q. Was he in a chair or sitting up in bed? What was he 
doing? A. He was in bed. 

Q. Who else was present beside you? A. Miss Dolores 
Murray. 

Q. When you went into the house, whom did you see 
there other than Mr. Obold? A. I don’t remember seeing 
anybody else. I might have seen Mr. John A. 

32 Obold’s wife, but I don’t recall that. 

Q. Don’t you recall anybody letting you in the 
house at all? A. I don’t remember for this reason, sir: I 
called on Mr. William X. Obold many times and a great 
many times I would open the door and simply walk in. 
********** 

Q. What time of the day was it or evening when you 
were there? A. I don’t exactly recall, but I think some 
time between 12 and 2 or 3 o’clock as near as I can recall. 
I don’t remember. 

Q. Was that towards lunch time? Was he eating or any¬ 
thing like that? W r as Mr. Obold eating when you arrived? 
A. No, lie wasn’t. I think there was some dishes on the 
table. 

• #•*••••#• 

33 Q. Had you been there before to obtain informa¬ 
tion from him concerning how he wanted to dispose 

of his property? A. Yes, sir. 

Q. How long before the will was executed did that take 
place? A. A couple of days. 
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Q. And on that occasion did you go up yourself or were 
you with anyone else? A. By myself. 

Q. And whom did you see at the house on that occasion? 
A. I don’t recall. 

3 »***««**#* 

j Q. Mr. Taylor, you have prepared a number of 

34 wills in your lifetime and are familiar with the mak¬ 
ing of wills and so forth, aren’t you, sir? A. I have 
written wills for 25 years or more. 

Q. And you know the circumstances surrounding the 
making of a will are always inquired into; is that correct? 
A. Absolutely. 

*#•»••••#* 

36 Q. Now, Miss Murray, is she employed by you? 
A. No, sir. 

Q. Was she employed by you? A. No, sir. 

Q. By whom was she employed at that time? A. She is 
a member of the Bar, an attorney at law, and a member of 
the firm of the Murray Real Estate Company. 

Q. She was located in the same building with you? A. 
Absolutely. 

37 Q. Now, was there any particular reason why you 
took Miss Murray there? Wasn’t there a witness 

available at the house ? A. The principal reason was this. 
The boarding house at 1107 10th Street is in a neighborhood 
which is designated as a floating neighborhood, people com¬ 
ing and going, and I was very afraid if I asked any of the 
witnesses in that rooming house to sign the will that I 
would have trouble in locating them when the time came to 
probate the w T ill. That is the reason I took Miss Murray 
with me. 

#*•*••••*• 

38 Q. Now, did Mr. Obold tell you how he wanted to 
leave his will or did he just make suggestions? A. 
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Mr. Obold, when I called on Mr. Obold, he said: Mr. Tay¬ 
lor, I would like you to make a new will for me. 

I said: Very well. What disposition do you wish to make 
of your estate? 

I took rough notes showing the disposition of his estate, 
and I made a rough draft of the will and took that down to 
him and read that rough draft to him, and he approved it 
was one exception. That exception was the appointment of 
the executors. He wanted his brothers substituted in place 
of John A. Obold. 

He said that I had made a mistake, that he wanted Mr. 
Francis Obold, his brother, to be the executor of the will. 
He thought I had made a mistake in the rough draft in 
putting down John A. Obold’s name. So then I went back 
and had the will typewritten and took it to him for execu¬ 
tion. 

#«***•#•*• 

40 Q. How many months prior to that had his wife 
died;' A. I really don’t know. I probated her will 

in Maryland. I don’t remember the date, sir. It was some 
time before; a couple of years, I guess. 

Q. She was living in Maryland at the time of her death? 
A. I don’t know. I never met the lady. 

• «•*##••#• 

Q. So your first acquaintance with him was at the time 
his wife died? A. To the best of my recollection; I don’t 
remember. 

Q. You had seen him a number of times in between the 
time of his wife’s death and the time you prepared the will; 
is that it? A. After also. 

• ###••**#• 

41 Q. Do you know* Mr. Obold’s brothers? A. Yes. 
Q. How long had you known them ? A. I met them 

after the mother died of William X. Obold. After she died, 
I met her sons, who are the brothers of William X Obold, 
and I probated her will in Maryland. 
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Q. That is these boys’ grandmother? A. That is right. 
Q. Then you met him but you hadn’t met Mr. William X. 
Obold at that time? A. I don’t remember. I can’t recall. 

Q. I understood you to say that you first met Mr. William 
X. Obold, the decedent, at the time his wife died? A. Yes. 


42 Q. Now, to come back to the date of the execution 
of the will, several days before that when you got 
your notes, what kind of day was that? A. I can’t recall, 
sir. ' 

Q. At the time the will was executed by Mr. Obold, was 
he attending church at that time? A. I really don’t know. 
• ••••••••• 


By Mr. Patterson: 


r Q. One question, Mr. Taylor: Was this instrument exe¬ 
cuted on the date it was purported to have been executed, 
October 30, 1941? A. Yes, sir. 

l # * • • • • • • • * 

43 Dolores Murray was called as a witness for and in 
behalf of the Caveatees. 


* • • * • * • 


i 

i 


Direct Examination 
Bv Mr. Patterson: 

Q. Miss Murray, please state your name. 
Murray. 

i 


• * 


A. Dolores 

• * 


Q. What is your profession or occupation? A. I am a 
lawyer. 

Q. In the District of Columbia? A. Yes, sir. 

Q. I show you this instrpment and ask you if that is your 
signature (handing a document to the witness)? Are you 
the Dolores Murray who signed your name there? A. Yes, 
sir. 
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Q. Whose signature is immediately above yours? A. Mr. 
Taylor, William Clark Taylor. 

44 Q. Whose signature is that (indicating) ? Wil¬ 
liam Obold. 

Q. Did you see Mr. William X. Obold, whose signature 
appears there, sign his name? A. I did. 

Q. Did you see William Clark Taylor sign his name? A. 
I did. 

Q. Did you sign your name in the presence of William 
Clark Taylor and of William X. Obold? A. I did. 

Q. Were all of those signatures affixed there at the same 
time while the three of you were each in the presence of 
the other? A. They were. 

Q. At whose request did you affix your signature? A. 
At Mr. Obold’s request. 

Q. Did he at the time tell you what this instrument was? 
A. He said it was his will. 

Q. Did he ask you and Mr. Taylor each to witness it? 
A. Yes, he did. 

Q. And you did so? A. Yes, we did. 

# # • #*# # # • # # 

▼ 

Cross Examination 
By Mr. Cuisick: 

Q. Miss Murray, did you know Mr. Obold prior to 

45 the time when you signed your name as a witness? 
A. No, I didn’t;. 

Q. How were you requested to go there as a witness? A. 
Mr. Taylor asked me if I would go. 

Q. Where was Mr. Obold when you went to see him at 
the time when he signed this? A. He was in bed. 

Q. What was his general appearance? A. He was ill. 
He was rational and he talked to us. We had a general 
conversation. 


* 
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Q. Do you recall what he talked about! A. No, I don’t; 
I am sorry. 

' 46 Q. Did you see anybody at all in the house after 
you got in there? A. I don’t remember seeing any¬ 
one but Mr. Obold. 

* • • . * « • * • • # 

47 A. The only room I actually saw was the kitchen- 
bedroom. 

Q. How did you get in there? A. We walked in a hall¬ 
way. On one side going in was a door, closed, and we 
walked from there back to another door, and I don’t re¬ 
member whether it was closed or not, and we saw the 
kitchen where Mr. Obold had his bed. 

It was just a small bed, a single sized bed or couch, I 
don’t know which. There was a table in there, a cabinet 
sink and his bed, and the head of the bed was against the 
gas stove. 

Q. Anything else that you observed? A. Mr. Taylor got 
his glasses from the mantelpiece, Mr. Taylor got his glasses 
from it, and he gave them to him and he read the full will, 
and he said that is what he wanted, and we signed it. 

**•#*•*••# 

48 Q. How long were you in the house? A. Probably 
a half an hour altogether. 

Q. Do you remember any of the things that you 

49 discussed with Mr. Obold when you were there? A. 
No, I don’t. It wasn’t anything particular, the usual 

conversation you would have with somebody like that. That 
is all I know it was. 

Q. How did he look? Can you describe him? A. Well, 
the only thing I would say, he looked to me as somebody 
that had had trouble, and I don’t know how they look but 
he looked, he looked as they would look. He was thin, and 
he was a very nice looking man, and I remember his hands 
more than anything else. His hands were very long and 
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thin, and they looked like hands belonging to a sick person, 
an ill person. 

Q. Did he look weak or ill? A. He was—he looked like 
he was ill, like I said, as if he had heart trouble. 

Q. Now, how did his face look? A. His face looked like 
it belonged to a person who was ill. 

Q. Was it a round face or a long face? A. Oh, I see what 
you mean, I am sorry. It was a thin face more. It wasn’t a 
round face. It was a thin face. He must have been a very 
handsome man when he was younger. 

Q. Anything else you noticed about his face, other than 
that? A. No; I know he wore glasses because Mr. 
50 Taylor got them for him. 

Q. Now, when you left on your way out, did you 
see anybody in the house ? A. No, I don’t remember seeing 
anybody in the house at all in the house at any time we were 
there, except Mr. Obold. 

Q. This was around, you said, the latter part of the 
morning or the first part of the afternoon? A. Either the 
latter part of the morning or the middle part of the after¬ 
noon. 

54 John A. Obold was called as a witness for and in 
behalf of the Caveators, 

Direct Examination 
By Mr. Cusick: 

#•••#•*•*# 

55 Q. Now then, did there come a time when your 
father went to live with you? A. Yes, sir. 

Q. When was that? A. Exactly, I don’t know, but it is 
either 1937 or 1938. r 

Q. Did there come a time when your father and mother 
were separated? A. Yes, sir, they were separated. I was 
away from home then and I don’t know much about it. 


Q. Do you know where your father went to live after they 
were separated ? A. I think he went with my grandmother, 
first. 

Q. Do you know about how long it was he stayed there? 
A. As I recall, I think it was around about six, seven, or 
eight months. 

Q. After that where did he go to live? A. Then he went 
to live with my uncle, Francis Obold. 

56 Q. How long did he live there? A. I recall about 
three or four months, to the best I know of it. 

Q. After that where did he go to live? A. Well, he got 
in touch with me he claimed he could not live there any 
more, and he didn’t have any place to go, and he told me, 
he said, if I would like to .take care of him the rest of his 
life that he would see that I would not have, I would not 
have anything to worry about. 

• •••**••#• 

Q. Where were you living at that time? A. I was living 
on E Street, around 3rd and E, Northwest. 

Q. And your father just at that time was living with your 
uncle; is that right? A. That is what he told me. 

Q. And do you know where your uncle lived? A. He 
lived out in Chevy Chase. I don’t know exactly the street. 
I didn ’t go out there much. 

57 Q. Your father sent for you and did you go to see 
him? A. I think it w*as on Jocelyn Street in Chevy 

Chase. 

Q. Did you father send for you and did you go to seo 
him? A. Yes. I vrent to Jocelyn Street and I talked with 
him, and he said: I have to leave, I can’t stand it here any 
longer, or something of that order, something has to be 
done, and he said he had to go. 

Q. Then did you make a home for your father then? A. 
Yes, sir. 

Q. Did he come to live with you? A. Yes, sir. 

Q. Where then did you come to live? A. Well, we scouted 
around and tried to fincl a place to live, and we looked 
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around 10th Street, but I finally decided on a place at 11th 
and Florida, Northeast, on the corner. 

Q. What was the condition of your father’s health at that 
time? A. Well, his health seemed to be in right fair shape 
at that time. 

Q. And then you lived there with him and while you were 
living at Florida Avenue, did any change occur in his 
health? A. Yes, sir. He started sleeping about, around 14 
hours a day out of the 24, and he started to lose weight. He 
weighed around 230 pounds when he came there and 

58 then he dropped down to about 145 pounds, some¬ 
thing about that. 

Q. Was the loss of weight very noticeable? Could you 
notice the loss of weight ? A. Sure you could notice it, easy. 

Q. Now, then, when you were there, did there come a time 
you left Florida Avenue? A. Yes, sir, 1 left Florida Ave¬ 
nue and left him there. 

Q. What were the circumstances under which you left 
him there? A. Well, J could not live wfith him. We just 
could not live together because he was what I called, like ir¬ 
ritable, and I just could not live with him. 

Q. Were you running a boarding house there at the time 
or anything? A. Yes, sir. I was running that rooming 
house there while I was there. 

Q. Did you make any plans to buy the house there? A. 
Yes, sir. I planned to buy the house at one time there. 

Q. Who did buy it? A. My father, he eventually bought 
it. He bought it. He outbid me on a larger bid. 

Q. Then with respect to the lease, did you have a lease at 
that time, or rental agreement? A. Yes, sir, I had a lease 
with him, the old owner, and when he bought it he 

59 jumped the rent so I could not break even and that 
was one of the reasons I left. 

Q. Where did you go to live then? A. I went up to 1318 
10th Street, Northwest. 

Q. Did he visit you often there? A. He used to drop 
around about once a week or once every two weeks. 
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Q. Did there come a time when he came back and lived 
with you? A. Yes, sir. 

• ••*•*•*•# 

Q. When was it he came to live with you? A. I don’t 
know exactly. I bought the house in January, I think, in 
1937, and I leased the house at that time. I think I 
60 had it leased out for six months, and the man I had 
leased it to he went broke, and I bought him in with 
cash, and I moved in the house myself, and I don’t think I 
was there over three or four months when he came in. 

• •••**••#• 


Q. During those years, 1937 up to the time of his death 
other than the times he was in the hospital, in the sana- 
tarium who looked out for him and took care of him ? A. 
I looked after him, and my wife. 

Q. Now, what hospitals or sanatarium was he in? A. He 
was in Garfield Hospital, and he was in a little private sana¬ 
tarium by the name of Mr. Curtis, on Willow Avenue, right 
near the District Line in Takoma Park. 

Q. What were the circumstances under which he left the 
Willow Park Sanatarium? 


61 Q. WJiat did the telegram state, as near as you can 
remember it? A. You are urgently requested to find 

another place for your father to live as he is kind of un- ( 
rulv and unfavorable to live with the other patients out| 
there. 

Q. Did you go to get him or bring him to your house? A.| 
Yes, sir, I brought him to my house. 

Q. Do you recall about what year that was? A. No, notl 
expecting to be in a case like this, I never kept records. So| 
I cannot tell you and give the exact dates on this. 

62 Q. Now, when did you enter the Army? A. I en¬ 
tered the Army, it was June, I think it was June 8thJ 

1942. 
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Q. And you were overseas, were you? A. Yes, sir, I was 
overseas about 35 months. 

*•#•**###* 

Q. How long were you in the hospital? A. I was in the 
hospital around, around seven months. 

Q. While you were in the hospital there, what duties did 
you have to perform? A. Well, I worked at different 
duties. I worked as a sign painter for the hospital person¬ 
nel, and I worked as an orderly, a sort of medical technician 
for the hospital patients in what they call the psychopathic 
ward. 

Q. And in the psychopathic ward, were there patients 
there who had mental disturbances? A. Yes, sir. 

63 Q. How long were you there or that you observed 
these cases? A. I worked there, I imagine, around 

five months, something like that. 

Q. When did you return to your home on 10th Street? A. 
After I left the Army. I left the Army, I think it was, May 
2S, 1945. I think that is what it was. That is on the official 
records, anyway. I could bring the record to show you. 

Q. When you came back and went to your 10th Street 
home, was your father still there? A. Yes, sir, he was still 
there. 

Wait a minute, wait a minute. Have I got that right? I 
know he was in the hospital. 

Q. Just before going to the hospital had he been living 
in your home? A. Yes, sir. 

Q. Do you know when he entered the hospital in 1945 ? A. 
No, sir, I don’t know the date. 

Q. Do you know approximately when it was? A. This 
was, it was about a week before I got out of the Army, 
something like that, maybe a week about. 
#**•##••#* 

64 Q. Now, then, do you recall, or did you have an op¬ 
portunity to observe your father’s conduct in the 

year 1941 ? A. Yes, sir. 
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Q. Just describe to the jury his action, how he would act 
and what he would do? A. Well, he was entirely different 
from any other man. There wasn’t a man in the world—I 
never seen anybody exactly like him. He would be good a 
couple of days and then he would change all of a sudden and 
be utterly miserable and break up everything, and throw 
his crutches around. He hit people and cursed and raised 
particular hell all the time. 

Q. And your wife, was she taking care of him during 
that time? A. Yes, sir, she took care of him all the time. 

Q. Were you looking out for him at that time? A. Yes, 
I used to give him the insulin needle. 

Q. Do you know what he was suffering from at that time? 
A. Diabetes, the doctors told me. 

Q. Who acted as the nurse for him at that time? A. My 
wife was the nurse for him. 

Q. Who did the cooking and the washing and look after 
him? A. Generally she took care of him. I don’t know\ 
She did all the work except administering the needle. 
65 I used to administer the needle. 

• • • # * * * • */• 

67 Q. Mr. Obold, do you recall in October of 1941 that 
Mr. Clark came to your home there, sir? A. Yes, 
sir, he did. 

Mr. Patterson: Mr. who? 

By Mr. Cusick: 

Q. Mr. Taylor. Excuse me. He came to your home ? A. 
Yes, sir. 

Q. Do you recall where you were at the time or what 
happened? A. I was in the front room on the first floor at 
the time. 

Q. And was he alone or was he with someone else? A. 
He came in alone. I dida’t see anybody with him. 

Q. Then did he come back again another time? A. Yes, 
sir, he came back another time. 

Q. About how many days later was that? A. I don’t 
think over two or three days. 
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68 Q. And where were you on that occasion? A. I 
was in the room again. I didn’t do anything but 

watch out for the rooming house, and I was sitting in the 
same room, the front room. 

Q. And your door leading into the hall, does that have a 
lock on it or not t A. That has a Yale lock on it. 

Q. Is that door ordinarily locked or not? A. That door 
was, the door was open. I know for sure the door was open 
that particular day. 

I met Mr. Taylor and I said: How do you do, and he 
passed the hallway door, and I had the door to my room 
open, and he also met my wife there about the same time. 

Q. That room that you were in was the adjoining room to 
the room in which your father was at that time? A. Yes, 
sir. There is one room adjoining the other with a sliding, a 
big sliding door. 

Q. Now, you know the lady who testified here today, Miss 
Murray? Have you ever seen her before? A. I have seen 
her down at the office but I have never seen her at the house. 

Q. Has she ever been to your house, to your knowledge ? 
A. I have never seen her at my house in my life. 

Q. Now, with respect to your father’s physical and men¬ 
tal condition, what was the treatment of your mother 

69 on the part of your father? A. Oh, it was very rash 
and cruel all t he time I knew about it. I would say 90 

per cent of the time it was very rash and cruel? 

• * * * * • * * * 

Q. Do you recall at the time of your mother’s death—do 
you recall the date of your mother’s death? A. I think she 
died May 10,1941. 

*•••##••*• 

Q. Now, did your father make any statement at that time 
concerning the death of your mother? A. Before she died, 
before my mother died? 

Q. Yes. A. He made bad statements about her, and after 
she died be said she ought to be dead a long time any- 
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70 way. She had no business living anyway, all sorts 
of things like that. 

Q. How long after her death was it that he said that? A. 
Just after she died, around a day or two after she died. 

Q. What was the treatment of your mother by your 
father while they were living together ? A. You mean in 
the early days? 

Q. Yes, sir. A. Well, he used to be—he was very mean all 
the time. When I was around six or seven years old, he 
took a broom stick and told me to walk up the steps, and I 
walked up the steps and about halfway up the steps, and he 
was about 15 feet from me and he threw the broom stick as 
1 was walking and hit me in the head, and I have a big scar 
here, and he refused to have a doctor to sew it up, and he 
raised the devil, and threw dishes all over the kitchen, and 
he used to do it, throw dishes over the kitchen and slam 
doors, and you just could not live around him ordinarily. 

Q. Now, then, while he was living with you on 10th Street, 
did he attend any church? Did he go to church? A. No, 
sir. At 1107 10th Street he never went to church at all. He 
had a priest come to see him once in a while but he never 
went to church. 

Q. Was he able to get out to go to church? A. Yes, he 
could walk around, and I had an automobile and 

71 could have taken him to church, but he said: When I 
want to go to church, I will let you know, and he 

never did let me know. He didn’t go. He used to ride in 
the automobile on sightseeing but never went to church. 

Q. You took him out sightseeing? A. I used to take him 
out, ves. 

Q. Where did he do his banking or where was his bank, 
rather? A. He did his banking at the Citizens Bank in 
Takoma Park. 

Q. W’ho used to drive him out there and take care of it 
for him? A. I used to drive him out. 

Q. When you were in the Army, do you know who at- 
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tended to his affairs for him ? A. My wife handled all his 
affairs while I was in the Army. 

*•*••*•••• 

Q. Now, in your home when he was there how was his con¬ 
duct? Was it rational or how was it he acted? A. Well, it 
would be say for two or three days he would be just 

72 as sweet as pie and then stage a big fight. All of a 
sudden over nothing at all he would be upset. I be¬ 
lieve I took down the lights once, I wanted to fix the lights, 
and he took his crutches and smashed on the plaster. It 
cost me $30 to put new plaster on the side of the wall. 

One time he ate breakfast with me, and I was sitting eat¬ 
ing breakfast, and he was sitting there too, and about in 
the middle of breakfast he picks up a glass he had and he 
smashes it over the top of my head there (indicating), leav¬ 
ing a scar. 

Q. Was there anything that he had said to him that caused 
him to do that? A. Nothing at all. He just jumped up all 
of a sudden and shakes like that (indicating), and without 
any warning at all he would crack you over the head. 

Q. Did he ever sit outside your house in the evening? A. 
Yes, sir. 

Q. How was he dressed on some of those occasions? A. 
Well, some of the occasions he used to sit out there in his 
BVD’s. 

Q. Is that more or less a populated section ? A. It is very 
populated down there. It is right downtown. They have a 
thousand cars a day that pass on the street. 

Q. When you had any visitors in your home, anyone visit¬ 
ing you, was there any time when he did anything to any 
of them? A. Yes, sir. He would curse out practically 

73 everybody that he ever met and swing with his 
crutches at them, and he would hit at them, and some 

of the parties told me they were going to take him to 
court, but nobody seemed to do it. 

Q. Was there any persons that he struck that he did in¬ 
jure? A. Yes. There was a Mrs. Flemmer, who used to 
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come there. She was sitting in the other room, and the 
door was closed between the two parts, and he snuck around 
with the crutches in his hands, and he juggled the crutches 
and opened the door of the other room, and Mrs. Flemnier 
' was seated on the chair bv the radio, and he took a swing 
at her and he cut her on the side of the head with the 
crutches. 

Q. And at any time did he strike your wife? A. Yes, sir, 
he struck her maybe eight or ten different times. 

Q. Was there anything that would precipitate that, any 
argument or anything, or any cause for it? A. Well, he 
wanted everything just exactly the way he wanted it. Some¬ 
times he would get mad and sometimes there would be no 
cause at all. 

Q. Now, then, when he was living at 10th Street, what 
were his habits with respect to sleeping? When would he 
sleep? A. Well, he used to stay up until about, I would 
say, 1 o’clock or 2 o’clock in the morning, and he 
74 would sleep to about 7 in the morning, and then he 
would get up and read a newspaper about half an 
hour, and then he would go back to sleep until about 10:30, 
and then around 10 or 10:30 he would eat breakfast and 
stay up a while and take another nap, and he would eat 
supper at 6:30 at night. 

Q. And his meals were furnished by your wife, were they? 
A. Yes, sir. 

Q. How about taking care of his clothes, who did that? 
A. She took care of his clothing too. One thing about him, 
he didn’t want to take a bath. He would raise the devil 
about taking a bath. He would not take a bath about once a 
year. 

We tried to get him in the bath tub and he would raise 
the devil for a couple of days, and so the result was we 
tried to get him in the bath twice a week, and he raised 
so much devil we would not get him in the bath at all. 

Q. How would she be able to get him to take his bath? 
What would she have to do in order to get him to take a 
bath? A. She would—one way she could get him to take a 
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bath, she told him, she would tell him she would not put 
food on the table until he took a bath. 

Q. Then he would take his bath, is that it? A. That is 
the only way you could get him to take a bath. 

Q. Who would assist him in taking a bath? Would 

75 your wife assist him in the bath? A. Yes, sir, and 
when he got real sick she had to give him alcohol 

baths. She gave them in bed and she had to dress his sores 
at the time, too. 

Q. With respect to the ailment that he had, the diabetes, 
how did that affect his legs or his person? A. He was 
swollen up. The leg was swollen up and he had ulcerated 
sores, and she had to tend to that all the time, you see, and 
his leg finally got so bad they had to take the leg off, and 
one of the legs got worse than the other. 

Q. With respect to the room that he had there, was that 
kept clean for him? A. Yes, sir. She is a very good house¬ 
keeper. She is a very good housekeeper, but he didn’t care 
much for cleanliness himself. He didn’t even wasli his 
hands. I don’t believe he washed his hands but once in 
five days. He would eat all his meals without washing his 
hands. 

Q. Now, when you were living out in Maryland, what kind 
of heat did you have in the home there? A. Well, he had 
a hot water system, a regular hot water system with the 
furnace. 

Well, he had the system there all the time but they never 
had any heat because they only had heat about two years 
out of twenty years. They lived in the kitchen. She had 
a big house out there but they lived in the kitchen, 

76 and they used to have the kitchen about 85 or 90 de¬ 
grees, and the rest of the house down to almost zero 

in the cold weather. 

Q. He had a hot water system but didn’t use it? A. Yes, 
sir. 

Q. Do you remember when your mother would ask for 
money to run the house or buy anything? A. He said—you 
are looking for trouble when you talk about money to him. 
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He said: You got plenty of money. You know, mother 
had money left her a couple of times, and he would raise the 
devil about getting something to eat or buying anything, if 
there was something needed, and she spent about seven or 
eight thousand dollars of her own money that she had left 
to her from her people, from relations. He didn’t have to 
spend there on the food over about 20 years about $8 a 
week, something like that. 

• ••••••••• 

Q. Now, from your observation which you made, can you 
express an opinion as to the soundness or unsoundness of 
your father’s mind in 1941, in October, 1941? A. 
77 I don’t think he had balanced judgment myself. 

I don’t think his mind: was exactly right then. 

• *•••••••* 

79 A. No, he never said anything to me about the will. 
Q. About this will? A. No. 

Q. Did he ever say anything about leaving you anything? 
Mr. Patterson: I object. That is manifestly an 

80 improper question. It could not be more leading. 

The Court: Well, I think he has the right to ask 
him whether or not his father had any conversation with 
him touching what he intended to do with his property. 

Mr. Cusick: Yes, sir. 

Bv Mr. Cusick: 

* 

Q. Did you have any such conservation with your father? 
A. No, sir, I never talked about that. 

Q. Did he ever tell you anything concerning what he was 
going to do for you? A. He told me about taking care of 
him and he will take care of us, and I would not have any¬ 
thing to worry about the rest of my life. 

Q. When did he tell you about that? A. He told me that 
about eight or nine times, at different times. 

Q. About what time—the period when he told you that? 
A. When I first took him and about every three or four 
months from then on. 
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Q. Now, with respect to the year 1941, was there any state¬ 
ment made around that time concerning it? A. The only 
thing when he said something about the will, he said: I 
am making a will, and he said: You don’t have anything 
to worry about it. You are well prepared, well prepared 
for. 

81 Q. About when was that? A. That was just before 
he made the will. 

Q. Did you have any conversation or did he say anything 
after the will was made ? A. He said: I have you all well 
fixed; I have you all well fixed, he told me. 

Q. So that he said it before the will was made and after 
the will was made; is that correct? A. Yes, sir. 

• ••##*##*# 

Q. You have testified about him having spells. Could 
you describe a little more how he would act when he had 
these spells? A. Well, he would get up and he would go 
like that (indicating). He did that. He would shake and 
shake. 

Q. What then? A. He would start cursing and swearing, 
and he would raise up his voice about anything, and any¬ 
body he had never seen before that would happen to 

82 be passing back and forth in the rooming house, he 
would curse them out and give them—raise the devil 

with them, just people passing tlirough to the next room. 

Q. Did he say anything to anybody on the streets? A. 
One time he was sitting out there in his BVD’s on the front 
porch, and he kidded with the girls going up the street, fool 
around with the girls, and the girls would laugh at him. 

Q. One question more, Mr. Obold: On the date of the 
will, October 30, 1941, one of the witnesses was asked con¬ 
cerning a description of your father. 

What was the appearance of your father’s face on that 
day? A. He looked almost like Kaiser Wilhelm would look, 
the old Kaiser. He had a full beard. 

• #••*••••• 
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Q. Would you state where his beard came down to? A. 
Down to about here (indicating). 

Mr. Cusick: That is indicating about opposite the heart; 
is that correct? 

Mr. Patterson: I should say so. 

Q. And his face, was it a long face or a rounded face, or 
what? A. It was a kind of rounded face and his beard was 
almost white, kind of grayish white, and his 

83 hair was kind of beautiful, silvery white hair, and he 
had a big scar on his head that any body could notice. 

His scar, it came right through here (indicating). 
#•••••*••• 

Q. As far as you know, ever since you were a little boy 
has he had that? Did he have that scar on his head? A. 
Yes, sir; ever since I knew him he had that scar. 

• #•••##••• 

Cross Examination 
By Mr. Patterson: 

Q. These peculiarities of your father, you say they ex¬ 
isted since you were 11 years old? A. Ever since I can 
remember when I was a little boy, when I started to re¬ 
member. 

Q. How’ old are you? A. Forty years old now. 

Q. You can’t remember the time when they didn’t 

84 exist? A. No, sir. 

Q. Was he as peculiar 20 years ago as he was in 
1941? A. Not exactly, no. He used to get worse as the 
years went by. Of course, he was real, he was hard to live 
with even when I was real young. 

Q. Very hard to live with? A. Yes, sir. 

Q. How many children did he raise? A. Three children? 
Q. They are boys? A. Yes, sir. 

Q. What was his business ? A. A painter. 

Q. He had his own business, didn’t he? A. He had his 
own business for a while, yes. 
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Q. How long? A. I don’t think he had his own business 
only about, I don’t know exactly, but only it lasted about 
two or three years. 

Q. How long did he work as a painter? A. He worked 
as a painter until, about maybe, let us see, around, I think 
he worked about 25 years as a painter. 

Q. Up to what years did he work as a painter? A. 
Around, I think around until he was 52 years of age. When 
he was 52 years, yes, he quit. 

Q. How old was he when he died in 1945? A. I don’t 
know for sure. I think it was 66, I think. 

85 Q. You don’t know your own father’s age? A. No, 
sir. I am not sure about it but I think 66. 

Q. You were not particularly close to your father and 
affectionate with, were you? A. No, sir. I left home when 
I was about 16 years of age, something like that. 

Q. You left home then? A. Yes, sir. 

Q. You never lived under his roof any more, did you, for 
many years ? A. I used to come for a visit once in a while. 

Q. Why did you leave home? A. Well, I left home to 
travel. 

Q. What kind of travel did you do? A. I traveled all 
over the eastern part of the United States. 

Q. Doing what? A. I was driving, a chauffeur for the 
editor of the Indianapolis Star newspaper. 

Q. You started when you were 16? A. You mean, started 
working then? 

Q. When you left home, where did you go ? A. I went and 
I lived down in Florida, and I lived in New York. 

Q. What did you in Florida? A. In Florida, we 

86 were working on—I was chauffering, and we were 
working on, getting prepared to write a book. 

Q. Whom were you working for in Florida in 1916? A. 
In 1916? 

Q. I mean, when you were 16 years old. A. I don’t know 
exact dates on this. I don’t know when I was 16 years old. 
I don’t know exactly whether I was there or was working 
for the United States Chamber of Commerce. I worked 
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for the United States Chamber of Commerce about three 
or four years. 

Q. What years? A. Just after I got out of high school. 
Q. "Where did you go high school? A. I went to McKinley 
High. 

Q. Did you graduate? A. No, sir; just went about two 
years. 

Q. Why did you leave home? A. I left home because there 
wasn’t no home there. It wasn’t what I called a home. 

Q. No home there? A. It was better to live in poverty 
rather than life home. 

Q. Is that the way you felt toward your father? A. Yes, 
sir, I guess so. 

Q. You left because you didn’t like your father, didn’t 
you? A. He didn’t like me. 

• •••#•*#*# 

87 Q. Do you revere or respect his memory? 

• •••••*••• 

Mr. Cusick: I object to the question. That is objection¬ 
able in form. 

The Court: I overrule the objection. 

Mr. Cusick: Exception. 

The Witness: Naturally, anybody respects the good 
part; that lives on. 

By Mr. Patterson: 

Q. Then your answer is—do I understand your answer to 
be, that you don’t respect your father’s memory? A. I re¬ 
spect his memory but I respect him in the good parts about 
it. 

Q. What were some of the good parts? A. It is just 

88 like trying to find a needle in a haystack. 

• ••••••••• 

A. Then I went, that is when I started traveling around. 
I traveled all around the eastern parts of the United States. 
Q. When did you come to the vicinity of Washington to 
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live after these travels, nearly Maryland or Washington? 
A. I think around 1927, between 1927 and 1929. 

Q. And you have been living around here ever since? A. 
Yes, sir. 

Q. How often did you visit your father between 

89 1929 and 1938? A. We used to go out and see him 
about, I imagine, about once or twice a year, some¬ 
thing like that. 

Q. How close to him did you live? A. We lived about 
five or six miles. 

Q. Saw him once or twice a year? A. Yes, sir. 

Q. Where were you living in 1938? A. I was living here 
in Washington, D. C. I don’t know exactly where I was 
living. 

Q. What were you doing? A. 1938? 

Q. Yes. A. I was in 1938, I was operating a rooming 
house? 

Q. Where? A. 1101—I mean, 1107 10th Street, North¬ 
west. 

Q. When was it that you lived at 11th and Florida Ave¬ 
nue, Northeast, which you testified about? A. That was, 1 
think it was in the year of 1936; 1936,1 think. 

Q. Is that the house you say your father bought? A. Yes, 
sir. 

Q. What year did he buy it in ? A. He must have bought 
it in ’36. I am not sure when he bought it. 

90 Q. Did you think he was of unsound mind when he 
bought the house? A. No. He bought the house. 

He paid a big price for it. He paid over the market value 
then. I don’t know. 

Q. He bought it and did you rent it from him? A. Yes, 
sir. 

Q. How long did you rent it from him? A. I didn’t rent 
it from him very long. I found out I was losing money and 
it didn’t take me long to quit. 

Q. You actually paid your father rent, did you not? A. 
Yes, sir. 

Q. For the house? A. Yes. 
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Q. Occupied it under tenancy from him? What was the 
year? A. The exact year? 

Q. Yes. A. I think it was ’36. 

Q. When did you move from there? A. I left there in 
’36 or ’37. 

Q. Where did you move to from there? A. I moved to 
1318 10th Street, Northwest. 

Q. Did you leave your father out there? A. Yes, sir, I 
left. 

Q. In his house? A. He bought my part of the 

91 business in and he stayed out there. 

Q. Were you and your father partners? A. No, 
sir; I owned the furniture and he owned the building. 

Q. Did you operate it together and divide the profits ? A. 
No; no, sir. 

Q. What do you mean by buying out his part of the busi¬ 
ness, or he bought your part, whichever it is. What do you 
mean by that ? A. I collected the rents on the business and 
I paid him a stipulated amount of $110 a month. 

Q. Did you stipulate with him what the rent was to be? 
A. No, he stipulated with me. 

Q. Did you make a good bargain? A. He made a good 
bargain. 

Q. In other words, the bargain which he made with you 
was entirely favorable to him, wasn’t it? A. Yes, sir. 

Q. Then you moved to this 18th Street property. What 
was the next place? A. 1318 10th Street. 

Q. 10th Street? A. Yes, sir. 

Q. How long did your father live with you in that 

92 house? A. No, sir; he didn’t. 

Q. He came to visit occasionally? A. Yes, sir. 

Q. Did he lend you any money during that time? A. Not 
during that time; no, sir. 

Q. When did he lend you some money? A. He loaned me 
some money, oh, about six years before to buy an automo¬ 
bile, and I paid him back in about six months with 6 per 
cent interest. 
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Q. Were you the administrator of the estate of your 
mother? A. Yes, sir. 

Q. Your mother died in what year? A. May 10, 1941, I 
think. 

Q. You administered her estate over the next year, did 
you not, until some time in 1942; isn’t that correct? A. Yes, 
sir. 

Q. Did you or did you not borrow money from your father 
during that administrative year? A. Yes, sir, I borrowed 
a little money then. 

Q. So you borrowed money from your father between 
May, 1941, and March, 1942, did you not? A. I don’t know 
the exact date but I borrowed some. 

Q. You borrowed some money from him after your 
93 mother died? A. Yes, sir. 

Q. Did you give him a note for that? A. I don’t 
remember the note but somebody said something about a 
note. 

Q. You know when you borrowed money, did you not, 
but did you or did you not on March 26, 1942, make an 
assignment to vour father to secure that payment. 

Mr. Cusick: Just a moment. I object to that. If he has 
the assignment I think the witness has the right to have it 
submitted to him. 

Mr. Patterson: I am asking him the question. 

The Court: I think he has the right to ask the question. 
If the witness does not recall, he can say that, and if there 
is anything to refresh his recollection that can be used for 
that purpose. 

By Mr. Patterson: 

Q. Did you or did you not make an assignment for pay¬ 
ment to your father to secure that? A. I had a diamond 
ring on which I borrowed $50 from him, and he held the 
ring. That is on one occasion. 

Q. Did you or did you not assign to your father a certain 
interest in your mother’s estate to secure your father on 
he note? 



Mr. Cusick: I object to that. 

Mr. Patterson: He can answer that yes or no. 

94 The Court: If it was a written instrument, the 
written instrument would be the best evidence, Mr. 

Patterson. 

Mr. Patterson: Will you produce the original of that 
instrument? 

Mr. Cusick: I haven’t been called on for that. I knew 
nothing about it until just now. 

Mr. Patterson: Will you produce it tomorrow? 

Mr. Cusick: I have never seen it before. I don’t know 
anything about it. Do you want to show it to him ? 

Mr. Patterson: If you will permit it. 

Mr. Cusick: Sure. 

By Mr. Patterson: 

Q. Have you the original of this instrument? A. Let us 
see what it is first. Yes, sir. I admitted it. 

Q. Do you have the original of this? A. I don’t know 
whether I have it now* or not. 

Mr. Patterson: It was turned over to you finally. 

Mr. Cusick: If he signed one like that, you can use the 
carbon. 

By Mr. Patterson: 

Q. Did you sign the original of this? A. I think I did. 
Mr. Patterson: I offer it in evidence. 

Mr. Cusick: No objection. 

95 (Thereupon the paper writing was received in evi¬ 
dence and marked “Caveatees’ Exhibit No. 2.”) 

Mr. Patterson: This is the assignment: “I, John A. 
Obold, administrator of the estate of Annie C. Obold, de¬ 
ceased, do hereby acknowledge that I am indebted to my 
father William X. Obold to the extent of $250, and I do 
hereby assign, transfer, and set over to said William X. 
Obold that portion of the estate of Annie C. Obold, deceased 
due me as a distributee, amounting to $250 together with in¬ 
terest at the rate of 6 per cent until paid and the said s 
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shall be a lien on both the real and personal property in 
which I have any interest as distributee; and I grant to said 
William X. Obold all powers and remedies for the recovery 
of the sum of $250 together with interest at the rate of 6 
per cent until paid. I also grant to said William X. Obold 
full power as attorney irrevocable, to act, demand and re¬ 
ceive, and to sue out executions and to take all necessary 
steps to recover the money so loaned by him to me.” 

It is signed: John A. Obold, and the witness is Ethel 0. 
Kilgore, and it is dated March 26, 1942. This is a carbon 
copy, gentlemen of the jury (indicating). 

By Mr. Patterson: 

Q. Did you think your father was of unsound mind when 
you gave him this power of attorney referred to? A. Well— 
Q. (Interposing) That can be answered yes or no. 
96 A. He was sometimes. lie had these fits, you know, 
and sometimes he seemed to be of rational mind and 
other times he didn’t. 

Mr. Cusick: Wasn’t there something else attached to 
this? 

Mr. Patterson: That is the only thing. 

By Mr. Patterson: 

Q. Whenever you borrowed money from him he was ra¬ 
tional; is that correct? A. No. I could practically all the 
time borrow money from him because I paid him back all 
the time. 

Q. When was it you borrowed money on a ring as collat¬ 
eral? A. I borrowed—I don’t know the exact date when I 
borrowed that. 

Q. Was that before or after October 30,1941? A. I don’t 
know the exact date of that either, sir. 

Q. Did you pay him back? A. No, sir. I went overseas 
in the Army and he kept the ring. He had the ring. 

Q. You paid him back $250, I understand? A. Yes, sir. 

Q. What other money did you borrow from him around 
’41 or ’42? 

Mr. Cusick: He paid back $299.34. 
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97 By Mr. Patterson: 

Q. Paid it back with interest, did you not? A. Yes, sir. 

Q. He charged you interest, did he not? A. Yes, sir; sure. 
Q. Did he tell you he was going to charge you interest 
when you borrowed it? A. That is the general way you bor¬ 
row money, is to pay interest. 

Q. He charged you 6 per cent interest? A. Yes, sir. 

Q. What other money did you borrow from him around 
1941 or 1942? A. 1 don’t remember any more, sir. 

Q. You don’t remember any more? A. No, sir. 

Q. Who w*as Ethel Kilgore, who witnessed this? A. That 
is my present wife. 

98 Q. He drove pretty hard bargains, did he not, Mr. 
Obold? A. Yes, sir; nobody likes to lose. 

Q. He was pretty shrewd at bargaining? 

• •*•##•••• 

99 Mr. Cusick: I object to the form. 

The Court: I will permit the question to be asked 
and note your exception. 

• •*••••#•• 

103 Q. Now, Mr. Obold, I believe you stated that you 
moved to 1107 10th Street around ’38; that is cor¬ 
rect, isn’t it? A. Around that. 

Q. You purchased that property then? A. I purchased 
the property in January, 1937. 

Q. Did you own it at the time when this will was 

104 made in 1941? A. Yes, sir. 

Q. What is it worth? A. What is the property 

worth? 

Q. What was it worth then? A. I don’t know; around 
eight thousand. 

Q. Any encumbrances on it ? A. I had a first trust on it. 
Q. How much? A. Five thousand first trust. 

Q. You owned the rooming house business there at that 
time, did you not? A. Yes, sir. 
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Q. It was a prosperous business, wasn’t it? A. I made 
a living off of it, yes, sir. 

Q. Do you still have that? A. No, sir, I don’t have that 
now. 

Q. What other income did you have on October 30,1941 ? 
A. I was buying and selling real estate. 

105 Q. Did or didn’t your father pay you for room and 
board during the time he was living at 1107 10th 

106 Street with you? A. He paid room and board until 
I went overseas and then I don’t know whether he 

paid or not after I went overseas. 

Q. You went overseas after the will was made, didn’t 
you? A. Yes, sir. 

Q. You went overseas some time in ’42, did you not? A. 
Yes, sir, that is right. 

#*•••**••* 

Q. How much did he pay you a week or month for his 
hoard and lodging during this time and up to the time when 
he made the will ? A. He paid me $40 a month until I went 
overseas and then I don’t know what he paid after that. 

*•••••#••* 

107 Q. He paid you this $40 a month by agreement 
with you, did he not? A. Verbal agreement, yes, sir. 

#*•••**•*• 

108 Q. What room did he occupy ? A. He had the first 
floor back room, right next to the bath. 

Q. Was the kitchen stove in that room? A. Yes, sir. 

Q. That was a kitchen, was it not? A. That is right. 

Q. A kitchen sink in there? A. Yes, sir. 

Q. A refrigerator? A. Yes, sir. 

Q. A dining room, a dining table? A. Yes, sir. 

Q. You used to drive him throughout the time in 
1941? A. Yes, sir, I think it was ’41. 


109 
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Q. One of the places you used to drive him was a bank? 
What bank was that? A. The Citizens Bank of Takoma 
Park. 

Q. What did he go there for? A. To deposit his money 
and cash checks, things like that. 

Q. To cash checks to get money to pay you? A. Some¬ 
times, yes, sir. 

Q. Did that up through 1941? A. Yes, sir. 

Q. Sign his own checks? A. Yes, sir. 

Q. Presented them at the bank himself; is that right ? A. 
Yes, sir. Well, he was with me. 

Q. Did he deposit his own moneys? A. Yes, sir. 

Q. By the way, what was the source of his income ? Where 
did the money come from during these times? A. 

110 Most of the income came from that building at 1101 
Florida Avenue, Northeast. 

Q. Rents from his property? A. Yes, sir. 

Q. Paid directly to him? A. Yes, sir. 
*#•«•*••** 

111 Mr. Patterson: I am going to ask the witness if 
this claim is filed by his wife, for Ethel Obold, and if 

she is his wife, Ethel Obold, and if she conferred with him 
before it was filed, and if he advised this to be filed. This 
is a claim for $27,300 filed against the estate by this man’s 
wife. 

The Court: What is it? For services? 

Mr. Cusick: Yes, sir. It wouldn’t have anything to do 
with this. It doesn’t have any bearing here. 

Mr. Patterson: It is for food, care, constant attention, 
nursing, laundry, and so forth, from September 18, 1938, 
to May 18,1945, at $75 a week. 

112 Mr. Cusick: I will take objection to its offer. 

The Court: The exception is noted. 

• ••••*•••* 
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114 Q. Will you come back to the stand, Mr. Obold? 
Do you know whether your wife, Mrs. Ethel Obold, 

did or didn’t file a claim against this estate for preparing 
and furnishing to William X. Obold, food, constant atten¬ 
tion, care, nursing, laundry, et cetera, from September 18, 
1938, to May 18, 1945, at $75 a week $27,300? Will you 
answer that question? 

Mr. Cusick: I object to that. It is immaterial. 

The Court: I will overrule the objection and note an ex¬ 
ception. Answer the question. 

The Witness: Yes, sir; I heard something about that. 

115 Q. You discussed it with Mrs. Obold, did you? A. 
No, sir; she discussed it with her attorney. 

Q. Did she or did she not discuss it with you? A. No; 
she has a mind of her own. 

Q. Did or didn’t your father have an agreement with 
Mrs. Obold, if you know, for the payment to her of $75 a 
week for the services incorporated in this bill? A. I don’t 
know, sir. 

Q. Did you ever hear anything about it? A. I heard them 
talking about recompense for labors, but I never heard any¬ 
thing about the exact sum. 

Q. Based on a contract? 

Mr. Cusick: I object to that. 

By Mr. Patterson: 

Q. Was there an agreement between them for it? 

Mr. Cusick: I object to that. He has already answered 
the question. 

*•••••••** 

Q. What did you hear? A. Well, she insisted that he 
was going to pay her when he died. 

116 Q. Is that one of the reasons why you are contest¬ 
ing this will? 

Mr. Cusick: I object. 

The Witness: No, sir. 
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117 Q. It has been testified here that your father made 
a former will, in 1938, after he left Florida Avenue. 

If it should be shown that you were a substantial beneficiary 
in that former will, would you say that lie was of un- 

118 sound mind when he made it? A. Yes, sir, I would. 

Q. And irrespective of what he left you in it ? A. 

Yes, sir. 

Q. Then you say he was absolutely of unsound mind at 
the time the former will was made? A . Yes, sir. 

********** 

Q. Now, this will which we are now considering was made 
in the daytime on October 30, 1941, and the testimony in¬ 
dicates it was in the early afternoon. The witnesses have 
so testified. 

Where were you at that time? A. I was in the front room, 
sir. 

Q. Yet you didn’t see anybody come with Mr. Taylor; is 
that correct? A. Yes, sir; that is right. 

Q. You didn’t see the lady who testified that she 

119 was a witness? A. No. 

Q. Did you see Mr. Taylor come in? A. Yes, sir. 
**••**••*• 

Q. By the way, I believe there was some testimony here 
that during the time of this illness he used to -walk as far 
as the barber shop; is that correct? A. Yes, sir. 

********** 

121 Re-direct examination 

By Mr. Cusick: 

Q. Mr. Obold, who is the attorney for your wife? A. 
Philip Wagshal. 

124 Vera J. Flexnmer was called as a witness for and 
in behalf of the Caveators 

********** 
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Direct examination 

By Mr. Cusick: 

125 Q. Where did you first meet Mr. Obold, that is, 
the deceased? A. I met him at the house there. 

Q. At which house did you meet him? A. At 1107 10th 
Street. 

Q. Were you staying at the house or what was the occa¬ 
sion? A. No, I would often go over to spend week-ends 
with them, and then sometimes I would spend a week, and 
then I wasn’t employed. 

*•••••••#* 

126 Q. When did you first start going there to visit 
the Obolds? A. Oh, I think when I first met her it 

was in ’40, in 1940, in the first part of 1940. 

Q. Now, about how often would you say you visited the 
Obold home ? A. I visited the home practically every week 
and on my week-ends. 

Q. Some week-ends you would stay there? A. Yes. 

Q. While you were there, was the deceased, Mr. Obold, 
there ? A. He was there. He was ill then. 

*#••#*#••# 

127 Q. You see, the jury and the Judge and I weren’t 
there, and we want you to tell us what you saw. A. 

Well, he would just get terrible raving spells, and he would 
talk about he was going to kill the people around there, 
and he also threatened them with his crutch. 

• •••***••# 

Q. Did he ever use it on you? A. Yes, he did. 

Q. Tell the circumstances concerning that. Well, I was 
over there. This was on a week-end, and it was about 9:30 
and so we heard him in his room, you know,— 

Bv the Court: 

•> 

Q. What do you mean, 9:30? In the night or in the morn¬ 
ing? A. In the morning. And he stomped around it a lot, 
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and he came to the bedroom where Mrs. Obold and I were, 
and lie pushed the door open, and we were up, and he says: 
I am hungry; aren’t you going to get me something 

128 to eat, and he cursed very badly you know, and I 
said to him: Mr. Obold, I said, don’t get so nervous 

and upset, Ethel is going to fix your breakfast, and she was 
standing in the middle there over by the radio, and he just 
reached around with that crutch and he struck me here 
(indicating) and very badly on my eye. I had an awful eye. 
I still have the scar there, and it dazed me, you see, and I 
got the doctor, and the doctor treated me at the time. 

Q. Now, what kind of treatment did Mrs. Obold render 
toward Mr. Obold while you were there? A. I will tell you. 
She was wonderful to him. She treated him lovely. She 
cooked lovely meals for him. I never went there that the 
table just wasn’t lavished, just plentiful. lie ate a great 
deal and she was lovely to him. She took care of him, and 
she got the medicine for him because he had diabetes, and 
she waited on him, and I kind of remember one time he had a 
very bad cold, and she -was treating him, you know, and 

she bathed him and kept him lovely. 

*•*•#•*••* 

Q. 128. Did he say anything with respect to his 

129 property, what he owned or anything? A. Well, he 
often would tell me that, he would say, well, he said: 

Ethel doesn’t need to worry about anything because, he 
said, when I die I am going to leave her well fixed, and he 
said: In fact, they will all have plenty of money to squabble 
over. 

Q. Do you recall about when he said that? What time it 
was? A. Well, he said that, well, he said that any number 
of times when I first met him, around that time, and he 
would say, always mention, that Ethel wasn’t going to 
suffer for anything. 

130 Q. (Interposing) Was his talk sensible? A. No, 
he never had any sensible talk. He never uttered 
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much sensible things. It was always mean or some grouch 
or something. 

Q. Did he ever talk about his wife, his former wife, when 
you were there? A. Yes. 

Q. Did you ever hear him say anything about her? A. 
He didn’t say anything good about her. 

Q. Now, from your observation which you made of him, 
did you form an opinion as to whether or not he was of 
sound or unsound mind? A. Yes. I even told Ethel that I 
felt that his mind was failing, that is why I would excuse 
him, and that is why when he struck me—you know, 

131 I had then consulted a lawyer and I was going to 
bring suit against him. Well, I didn’t and Ethel 

told me— 

• •••**#••# 

Q. Now, did you visit there—these visits that you talked 
about, that was the prior period, around ’40 and ’41? A. 
All through there. 

Q. And your opinion in ’41, in October, ’41, was that he 
was of unsound mind at that time? A. Yes; I always 
thought that. 

««••*#*•** 

Q. These statements that he made concerning Ethel 
Obold, about she being good to him, what would he say 
about her again? Would he say anything against her? A. 
Yes; then he would turn around and mistreat her and talk 
terrible to her and call her all kinds of names. 

• «*•*##••• 

132 Cross examination 

By Mr. Patterson.: 

**•**#*••# 

Q. Now, you are acquainted with the fact that he said 
on more $han one occasion that Ethel, Mrs. John 

133 Obold, would be well provided for when he died ? A. 
Yes. He said that any number of times. 

I 

i 
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Q. And you thought that was an intelligent observation, 
did you not? A. Well, he would say it. 

Q. She was good to him? A. She was lovely to him. 

Q. And when he made those observations, you didn’t 
think there was anything wrong with him, did you? A. 
Well, no, I didn’t think so. 

Q. You thought he ought to have provided for her, did 
you not? A. Certainly; lands, she nursed him. 

Q. You thought at least that was a rational remark when¬ 
ever he would say it? A. Yes. 

Q. He said that frequently? A. Sure. 

Q. Very frequently? A. He said it to me frequently. 

Q. I believe you said that he also said that the rest of 
his family would be taken care of? A. Yes, he made a 
remark. He said: I am leaving enough for all of them to 
squabble over after I am dead. 

• **•**•••* 

134 Q. How’ frequently would you leave your home to 
make these week-end visits around the corner? A. 

Very frequently. 

Q. And wrent over there? A. Yes. 

135 Q. You left your household and went over there? 
A. Yes. 

Q. And spent the night? A. I visited her. 

Q. And spent two or three days at a time ? A. Yes; week¬ 
ends. 

Q. You were and are a close personal friend of Mrs. 
Ethel Obold? A. Yes. 

• ••••••••• 

136 Q. Now, about drinking, I believe you said that 
Mr. William X. Obold did some drinking while you 

were there? Did anyone drink with him? A. Yes; we would 
drink with him. 

Q. Who provided it? A. Well, I. 

Q. What? A. I provided it and Mrs. Obold provided it. 
He never provided any of it. 
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Q. You would take it over with you? A. He was just 
drinking it all then. 

Q. You would take it over with you? A. Sometimes I 
would and then I would go up to Karoni’s there at the 
corner. 

Q. Would you drink, well, beer or wine? A. Bourbon. 

Q. Whiskey? A. Bourbon. 

Q. You would bring that to the house? A. Yes. 

Q. You would bring it? A. Yes; he loved it. 

Q. How frequently? A. Well, when—I don’t know. 
137 When we would feel like it. 

Q. Almost every time? A. Pretty much at that 

time. 

Q. Did Mrs. Ethel Obold drink with you? A. Yes. 

141 Ethel Kilgore Obold was called as a witness for 
and on behalf of the Caveators 

*•*••#**## 

Direct examination 
By Mr. Cusick: 

• •*••••**# 

142 Q. And when did you first meet Mr. William X. 
Obold? A. I met him on Florida Avenue. 

Q. Do you recall about what year that was? A. About 
1935. 

##***#••*# 

Q. Now, what was the condition of Mr. William X. 
Obold’s health when he was living on Florida Avenue? A. 
He started getting sick then. 

Q. What did you notice about him at that time? 

143 A. Well, he just, he would go to the grocery store in 
the morning and he came back and slept, and he 

slept most of the time and he would get up all through the 
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night, and he would get five or six pounds of candy during 
the week and would consume that much during the week. 

• ••••*•••* 

Q. Dr. Markwood came and as a result of his observation 
observation he sent him to Garfield Hospital? A. Yes, and 
he told him he had diabetes. 

Q. How long did he stay in the hospital, approxi- 

144 mately? A. He went in June and he came to our 
house that August. 

Q. And then did he continue staying at your house ? A. 
They would not any of them take him. I went to see him 
on Sunday and he said that none of them would take him. 
Dr. Markwood said: Can he go up with you and he said: 
I would like to come to your house. 

• ••••*•••* 

Q. You did bring him to your home? A. Yes; he stayed 
there six years. 

Q. What was his condition at that time upon his return 
from the hospital? A. He got worse after that and he had 
to be bathed every morning and his bed changed, and I 
had to give him alcoholic baths and enemas, and he got in 
terrible condition but he would not go to the hospital any 
more. 

Dr. Markwood operated on his leg at our house at that 
time, and I had to dress his wounds when he operated on 
him. 

Q. In connection with his person, could he control his 
habits ? A. He was too sick to do very much then but after 
he began to get better he began to get bad. 

145 Q. After he got better he could not control him¬ 
self? He could not control his habits and go to the 

bathroom? A. No; I had to put him on the bed pan for 
about around a year. He was real sick. They expected him 
to die at that time. 

Q. You took care of him at that time? A. Absolutely. 

• •••••••*# 
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Q. What would he do? A. He fought with all the tenants 
in the house. The lady downstairs had three children and 
she would come up to get the ironing board, and he said: 
Get down there, you damn whore, and her husband came 
up and he said: This is my wife and the mother of my three 
children. If you want to say any more of that, it would be 
too bad, and he told him he didn’t mean it. 

I had a colored girl working for me, and she cooked, and 
he hit her in the hand, and she said, she would not work for 
me. 

I said: He takes these spells, and I said: Stay on, my 
father-in-law is sick, and I had a colored girl to take the 
sheets out, and he threw a fit and he said: Get out 

146 of here you damn nigger; you are always looking 
for money. 

Q. Would he do that with all people? A. Yes. 

Q. Had these people done anything to him? A. No. 
George, the colored man, was always nice to him, and all 
the tenants were, and Mr. Kerns would help John put him 
in the car. 

Q. When persons came to visit you, how did he act to¬ 
ward them? A. I beg your pardon? 

Q. When you had visitors there, what did he do? A. 
He did the same thing. 

Q. Was there any time when he did strike you? A. He 
hit me several times. He broke my glasses, knocked them 
off from behind one time because that lady I had on Florida 
Avenue, she didn’t do the things he said, and he said: You 
don’t have to keep her; get someone else, and he said: Shut 
up, and he struck me. 

Q. And he struck you on other occasions? A. Several 
times. 

Q. How would he act after that? A. Well, I would say 
I wasn’t going to fix him anything to eat, and he said: I 
will have to eat and drink; I didn’t mean that. 

Q. In other words, he would be very changeable? 

147 A. Oh, yes, he would act nice when he got hungry, 
for the meal, and he would be as good as could be. 
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Q. In connection with the baths, would he take baths i A. 
That is the only way I could get him to take a bath. I would 
say it was time for dinner and I would draw his bath, and 
he said he wasn’t going to take a bath, and I said: I am 
not going to feed you until you take a bath, and he said: 
Wo have to eat and everything. I said.: You are supposed 
to have a bath twice a week, and he would cuss about it 


and he finally took it. 

Q. Would you put him in his bath? A. Yes, I had to 
wash his back, bathe him, and his hair. 

Q. Now, in connection with his nerves, how w’ould he act? 
A. The diabetes affected him in his hands, he said his 
fingers were numb. 

Q. In connection with keeping his clothes clean, who did 
that? A. I did. He slept in his underwear and if he didn’t 
want to get up from the bed the colored girl would not wash 
them, and I used to have to wash five or six pairs of BVD’s 
and 17 or 18 handkerchiefs because he had acted that way. 

Q. Would lie sleep all night during the night? Would he 
sleep? A. He would stay up most of the night and sleep 
a lot in the day time. 

148 Q. Who would take care of him at night when he 
was up? A. I did. I always gave him ice water and 
things, anvthing he wanted. 

***••#••*# 


149 Q. How would he act during the spells? A. He 
would just start shaking and seem like he was going 
all to pieces or something. I could always tell when he 
was going to have one, because he would start to hit things 
on the table, hit dishes, and I knew it was coming on sooner 
or later. 




Q. After did he make any statements to you concerning 
how he was disposing of his property? A. No. He always 
told me: Ethel, you have been the best friend I have had. 
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When I pass away, he said, I will leave you enough to 
have a good vacation. You won’t have to worry, and he said 
something about leaving Francis some lots in New York. 
That is about all he ever talked about, just a few things 
like that. 

Q. From your observation of him and from his action,' 
did you form any opinion concerning whether or not he 
was of sound or unsound mind? A. No; Mr. Obold wasn’t 
right. 

• * • * • # • • * # 

150 Q. So on October 30, 1941, would you say that his 
condition was of sound or unsound mind? A. It was 

an unsound mind in my opinion. 

Q. Was he practically helpless when you had to take care 
of him? A. He just got over the first bad sick spell then 
and just started walking to the bathroom. 

Q. Was there any time when he was living at your house 
that he went to any other institution, other than Garfield 
Hospital ! A. He was at Mr. Curtis’ at Takoma Park while 
we took a vacation at one time, and we let him stay out 
there while we were gone. 

Q. Did he come back from there? A. Yes, they would not 
keep him. Mr. Curtis sent a telegram to John, and I said: 
Your father must be worse; he wants you out there. He 
sent the telegram and said for you to come out, and we 
went out, and Mr. Curtis took me in the kitchen, and he 
said: Are you going to take him to your house, and I said 
I suppose so. 

By The Court: 

Q. As the result of that conversation you did take 

151 him to your house; is that right? A. Yes. 

**•••••••• 
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152 Cross examination 

By Mr. Patterson: 

*•«••**••* 

154 Q. No. Over what length of time? How long? How 
many years did that condition exist ? A. He had been 

that way about four years. 

Q. Four years up to when? A. Up to the time he died. 
He grew worse in the last three years. 

Q. He died in June, 1945? A. Yes. 

#*•••*•••* 

155 Q. What did he do to John? A. Well, he didn’t 
treat him right in business at all. He charged him 
just as much as he would anybody. 

156 Q. In other words, he got the better of John in a 
business transaction? A. Yes, because he rented to 

another woman at seventy and charged John one hundred 
or one hundred and ten. 

Q. Did it occur to you that is evidence of unsound mind? 
A. I wouldn’t think he would treat his children like that. 
I would rather do somebody else than my children. 

#•••••#••# 

157 Q. Did he tell you when he made the second will, 
the present will that we are considering? A. I 

practically know when he made it. 

Q. Did he tell you he had made it? A. He told us one 
day before getting John to get Mr. Taylor, for him to come 
up in the morning on business, and Mr. Taylor came up. 

Q. You knew it was to make a will? A. He told me he 
was making a new will. 

Q. He sent John for Mr. Taylor? A. Yes. 

Q. And Mr. Taylor came? A. With John that morning. 
Q. How about the next day? Did you know it was being 
made the next day or when it was actually made? A. He 
must have wrote it that day because he was writing in there 
for a couple of hours because he closed the door. I was in 
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to the bathroom, going back and forth, and I wanted to 
know when he left. I had some work to do in the 

158 kitchen, and he was in there about an hour and a 
half or two hours. I could see him writing at the 

table. 

Q. That was what day of the month? Do you know? A. 
It was in October. 

Q. Did you see Mr. Taylor come back after that on any 
other day? A. He came back a few days later because he 
rung the door bell because he asked if Mr. Obold was up, 
and I said: He just had breakfast. 

Q. Was there a lady with him then? A. No, there was 
never a lady in my house with him. 

Q. No lady ever came in your house wtih him? A. No. 
Q. Do you remember the day when the will was executed? 
A. It was the last of October some time. 
*••••#*«•* 

159 Q. Did you see him leave? A. Yes. 

Q. Did he have any lady leave with him ? A. No. 

Q. Now, during this time that he was living in the house 
with you and your husband on 10th Street, 1107, did he 
pay for this room and board? A. He paid $40 when he first 
came. 

Q. Afterwards how much was it? A. Pardon? 

Q. Was the amount changed by him to more or less later 
on? A. He told me, he said: It cost so much to live now, 
he said: Ethel, I better give you a little more. I said: It 
will take more to live. 

160 Q. And he increased it? A. Yes. 

Q. To what? A. $50 a month. 

Q. Did it remain at fifty? A. No, as times went on, I had 
to have his clothes laundered for him, and he said: I better 
give you more, and he gave me $10 more, and it was the 
last three or four months John was overseas. 

Q. He stepped it up to $60 a month? A. Yes, sir. 

Q. First for room and board and later for laundry, in¬ 
cluding laundry? A. No. I had been paying for it but I 
could not pay all those things. 
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Q. And he stepped it up to $60 a month? A. He did it. 
1 didn’t ask him for it. 

Q. Did he pay by check or in cash? A. By check. 

Q. Always check? A. Yes. 

Q. Drawn to your order or John’s order? A. He used to 
take his checks down and get them cashed, the ones from 
the Florida Avenue house that he was renting. 

Q. And he paid by checks? A. Yes. 

161 Q. Did he draw the checks himself? A. No; they 
gave him the checks for his rent. 

Q. You mean, his rent checks would come in and he en¬ 
dorsed them? A. Yes. 

Q. And paid you cash out of that? A. He used to take 
the check to the bank when he deposited anything. 

Q. And he used to go to the bank with John? A. When 
he went on business, he had John drive him out there be¬ 
cause he could not get about. 

**###•#•** 

Q. Was your maiden name Ethel 0. Kilgore, or 

162 Ethel Kilgore? A. That is my maiden name. 

Q. I hand you an instrument, copy of an instru¬ 
ment, which is admitted in lieu of the original. Defendant’s 
Exhibit No. 2, the original of which was signed by Mr. John 
A. Obold, dated March 26, 1942, and bears his signature. 

Will you look at that, this carbon copy? Do you recall 
that instrument (handing a paper writing to witness) ? A. 
Yes. 

Q. Do you remember that? A. Yes, he loaned John the 
monev. 

Q. And you witnessed this instrument? A. Yes, sir. 

Q. What name did you sign it with? A. He told me to 
put my maiden name on there. 

Q. He loaned John the money? Did John borrow other 
money from him after that? A. No, he never borrowed 
any more, except the $50 on the ring. 
#••••••••• 
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Q. I will ask you to look at this instrument (hand- 

163 ing a paper writing to witness). Is that your sig¬ 
nature? There is a sheet attached to it and perhaps 

that will refresh your recollection. A. I never answered 
anything like that. 

Q. Will you tell me whether that is your signature or 
not! A. No. 

Q. You deny that is your signature! What name is writ¬ 
ten there? A. My name but I never signed anything like 

that. 

Q. Do you want to consider it a little further? A. What 
does this mean? 

Q. Read it. A. Do you understand, Mr. Cusick? 

Mr. Cusick: Go ahead and read it. I never saw it until 
today. You showed it to me. I had never seen it until a 
little while ago. 

The Witness: Do I owe Mr. Obold $27,000? 

By Mr. Patterson: 

Q. The question is: Did you sign that instrument? A. No. 
Mr. Patterson: The answer is “no” and the instrument 
referred to, Mr. Reporter, is Defendant’s Exhibit 3. 

The Court: Let me see that. 

The Witness: I never signed anything in my life 

164 like that. They never did ask me to sign anything 
except a note that John borrowed money. There 

was a note. They never brought any notary public. 

166 Q. Did you present a claim against this estate of 
William X. Obold for $27,300? A. There was. I pre¬ 
sented a claim but there was never mentioned about what 
I should have, that I know of. 

Q. Did you authorize the filing of a claim for the furnish¬ 
ing, the preparing of furnishing to William X. Obold, food, 
constant attention, care, nursing, laundry, et cetera, from 
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September 18,1938 to May 13,1945 at $75 a week ? A. You 
will have to ask the lawyer. That is his case. 

##**##*#** 

108 Q. Now, I wish you would project your mind back 
to October 30, 1941. What w’as Mr. Obold’s physical 
condition on that day? Was he sitting up or laying down? 
A. That is when he had that real bad sick spell when he 
came from Garfield. They took him up there and he came 
back, and he just began to get so he could walk to the toilet. 

Q. He could walk to the toilet on October 30th? A. On 
crutches but he would walk. 

Q. And you heard him approximately on that date ask 
John to bring Mr. Taylor, the attorney, there? A. Yes, 
he said bring him out in the morning. 

Q. And he did so for the purpose of making a will? Did 
lie say about that? A. He said something to me a week 
before that. He said: I am going to make a will, change my 
will, and he had made one before, and the lady in the back 
had signed it, and she was signing it and the children were 
crying, and she could not bring them up, and she went down 
after she signed it. 

#«*•••*••# 

172 By Mr. Cusick: 

Q. Mrs. Obold, you w T ere questioned by Mr. Patterson 
concerning Exhibit No. 3, Defendant’s Exhibit No. 3. Now’, 
I again show this to you and show you where there is a 
signature. Is that your signature or not? A. It is, 

173 I think now. 

Q. Can you explain your former answer when you 
said it wrasn’t your signature? A. I was confused, you 
know’, because I didn’t want to answer unless I knew’ it 
wras right, but that was drawn for me by lawyer Wagshal. 

Q. What did you understand it to be when it was drawn 
up ? A. I thought—I didn’t know that was Mrs. Obold with 
a record like that, I didn’t understand it. 

Q. You had seen this and this is your signature on the. 
front sheet? A. Yes. 
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Q. On the second sheet where the amount and the sub¬ 
stance of it is, that is not your handwriting; is that correct? 
That is Mr. Wagshal’s? A. Yes, that is Mr. Wagshal’s 
handwriting. 

Q. What did you do in connection with this claim when 
you went to Mr. Wagshal? What did you tell him? A. I 
told him I wanted something for my services. 

Q. Did you tell him the facts concerning what you had 
done while Mr. Obold was living with you at your home ? 
A. Yes. 

Q. And he prepared the claim? A. Yes. 

Q. And you signed the first sheet? A. Yes. 

174 Q. Which was presented to you? A. That is right. 
Q. You wish to correct your former testimony? A. 

Yes. 


##*••*•••• 

Cross examination 
By Mr. Patterson.: 

Q. Do you now recall going before a notary public and 
swearing to this ? A. Yes, I had to do it. I remember now. 

Q. You remember now you went before a notary public? 
A. Yes, sir. 

Q. You knew what it was about? A. Yes, sir. 

«••••#•*#* 

175 Q. Did you swear that $27,300 was due by this 
estate for the items mentioned in here? Just answer 
that ves or no. A. Yes. 

178 Frances X. Obold was called as a witness for and 
in behalf of the Caveators 

• ••*•*•*#* 
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Direct examination 
By Mr. Cusick: 

**••••••*# 

Q. Now, where are you employed? A. In the Patent Office. 

«***•#••## 

179 Q. Now, where did you live with your mother and 
father and other members of your family when you 

were small? 

**#•#**••* 

A. 1 lived in Tuxedo, Maryland, most of my young life, 
or until the time I left home to go to work in New York City 
after I graduated from college. 

Q. Now, then, did you have occasion to observe your 
father’s conduct and actions during the time you were liv¬ 
ing at home? A. I very certainly did. 

Q. Just describe more or less how he acted during those 
times. A. Well, he was always rather mean. He was all 
the time using curse words and he used to get mad. He 
would rage up and fly up in mad fits all of a sudden, and 
I can give various instances, specifically, of those. 

180 Q. What are those instances? A. Well, for instance, 
while I was going to college, that was about nineteen 

—well it was anywhere from ’23 to ’27, probably about ’24 
or ’25, that is, 1925, and we were on our way to town one 
morning and I happened to get a flat tire. Idon’t think 
anybody else was with us, and I proceeded to fix the tire, 
to put the spare on, and he just got in a rage there, and 
he just said: What do you want to get a flat for anyway? 
He kept me feeling like that all the time I was trying to 
fix the tire. 

Q. Were there any other occasions, unusual things that 
were called to your attention? A. One time, one of the 
earliest I can remember is when I was figuring out an easy 
way to rock my brother in a rocking chair. My mother put 
him dowm on the ground beside the house, and the first floor 
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was up above the ground, and I didn’t want to be bothered, 
and 1 tied a string to the rocking chair and put the string 
up through the widow. Of course, I had to let it down and 
I started rocking him with the string, and my father saw me 
doing it and he got mad on account of my ingenuity, I sup¬ 
pose, and he could not hit me because I was upstairs. 

My brother John was around there somewhere and he 
throw a broomstick at him, something like that, and struck 
him in the back of the head there, and he has a scar to show 
for it right there, and I remember my mother tried 

181 to fix the wound. He would not call a doctor. 

Q. Do you remember any other occasion where his 
conduct was such toward your mother that you interfered ? 
A. Yes, one time—I think it was the year in which I haven’t 
told you about yet. I think it was the year after I came 
back from New York City and lived there with them one 
year, just about one year, and during that time I felt he had 
attacked my mother, he had more or less aggreviously acted 
in other ways, but he made a direct attack on her and I 
could not stand it, and I got nerve enough to go in after him 
myself, and in the process I got cut with something he had 
in his hand. 

At one time, it may have been the same time, anyway, he 
chased me down the street a whole block, just came right 
after me. 

Q. How big were you then? A. I was as big as I am now. 

Q. Was there any occasion after that that he did that ? 
A. I don’t remember any occasion. I might say this: On 
numberless occasions during my life out there with them, 
whenever my mother would mention money or whenever 
she would mention his sister or his mother, he would fly up 
in a rage and carry on in one of those things and that was 
almost certain it would be done and that is when he would 
he the roughest. 

Q. How would he carry on in these spells? A. He 

182 would just walk around. He had an awful habit of 
walking up and down in the kitchen where we were 
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all living at the time, walking up and down, and he just 
would go on like that and say: Yah, yah, yah, yelling cer¬ 
tain words, all that kind of stuff, just as loud as he could. 
You could hear him all over the neighborhood. It was much 
louder, as a matter of fact, and that happened every time he 
made a visit to his mother’s place. 
***••••••* 

198 “Question: What did he do with respect to doc¬ 
tors for the family?” 

By Mr. Cusick: 

Q. When you or your father or your mother was sick, 
what was vour father’s attitude toward doctors? A. He 
didn’t believe in calling them. In the last ten or fifteen 
years, I don’t remember of any doctor being around there 
at all, and he just would not think of such a thing. 

Q. What kind of heat did you have in the house there, 
that is, the one in Maryland ? 

***•***#•• 

199 A. I remember a time and wav back when thev 

V • 

-installed a hot water heating system, and I don’t 
know how manv vears thev used that but it wasn’t 

V W V 

very many, and in the last ten or fifteen years I was 
living at my home, we didn’t use that at all as far as I re¬ 
member, except there may have been one or two possible 
exceptions. 

We got our heat from a large cook stove in the very large 
kitchen room, which we called the kitchen and used as such, 
and it was also the living room, that is, in the winter time, 
of course. In the summer we could live around through 
the house. But then on top of that he maintained a temper¬ 
ature in there anywhere from 85 to 90 or more degrees dur¬ 
ing the winter. We all had to live under that, and I might 
say too that he was very reticent about buying any coal or 
wood. 

We obtained fuel for the stove for a great many years 
by going back into the woods and cutting down trees or 
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branches of trees, and a lot of little twigs and bring them 
home to make a fire with. We used some railroad ties and 
we bought some of those. 

Q. Do you recall when your father and mother sep¬ 
arated? A. Roughly speaking, I do. 

Q. Do you know where your father went to live after the 
separation? A. I don’t know that. I can say it is prob¬ 
ably hearsay on my part as to where he went. 

200 Mr. Patterson: I object. 

By Mr. Cusick: 

Q. Where did you see your father after the separation? 
Where did you go to see him after your mother and he 
separated? A. Well, let’s see. I think the first time I saw 
him at some kind of residence after they were separated 
was at my Uncle Frank S. Obold’s house in Chevy Chase. 
«#**#*•** * 

201 Q. Now, then, had there been other times where 

your father had spells, where there would be diffi- 

cultv or trouble? A. Thev were almost dailv occurrences 
* * * 

at home. In the last ten or fifteen years it was what I would 
call a veritable hell. We all lived in that. It was 

202 terrific that last year I was there, and I just was 
compelled to leave. 1 burst out crying one time and 

I left. I could not stand it any more. 

Q. Did you attribute the cut which your father had on 
the head to his actions? A. I do, largely; I always have 
thought so too. 

• ••••••*•• 

203 Q. Now, then, after your father went to live with 
John, do you recall where that was? What address 

that was? A. As far as I know the first place was—I for¬ 
get the exact number—but it was 11th and Florida Avenue, 
a corner house, Northeast. 

• ••••••••• 
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204 Q. Approximately what would you say—how 
much did he weigh? A. Oh, I never heard about the 

weight, but it must have been about around 200 or more. 

*••••••#•• 

Q. Now, then, did there come a time when you noticed 
any change in him? A. Yes, indeed there was. That was 
where I got one of the biggest surprises of my life, I might 
say. I don’t know how to express it, but I went there the 
last time, for instance, and I saw him as I just told you. 

Q. Yes. A. And about six months later—I had a habit 
of going to see him maybe about every six months along 
that time, and I went there. I went there and I looked in 
and I think that there was somebody sitting on the bed, and 
the best description I can give you of that is that it was 
like some of these pictures you have seen of atrocity vic¬ 
tims in Germany. He looked like a skeleton. As far as I 
was concerned, I didn’t know him. 

I looked in and I said: Is that you Pop? And he said: 
Yes, I guess it is, and I said: Good night, I can’t believe it. 
• ••••••#•• 

205 Q. And you visited him at the 10th Street address, 
did you? A. Yes, I did. I think the general habit 

was possibly once every three or four months. 

*•••••##•• 

206 Q. Now, then, after your mouther’s death, did you 
see your father again at the 10th Street address? A. 

Oh, I have seen him a number of times; yes. 

• ••••••••• 

207 Q. What shape face did he have? A. I would say 
it was rounded, oval type. 

• ••••••**• 

209 Q. Did there come a time when he purchased a 
car? A. Yes, that is right. We bought a Dodge 

210 automobile about 1918, and then after we had an 
automobile we very seldom went to church. My 
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mother used to argue with him about going to church previ¬ 
ous to that time, and he said it was too far, we had to walk 
a long ways, and all that sort of thing. Now, she says, well, 
we have a car now. I don’t see why you don’t go. As a 
matter of fact, I heard that one often after we got the car. 
• * * 

213 Q. Around during the period of ’41 or ’42, did you 
arrive at any conclusion? A. Yes, I have. 

Q. What opinion did you arrive at? A. That his mind 
wasn’t right. 

Q. Were you of that opinion for some time prior to 
that? A. Yes, I was. 

* * * ******.* 

214 Q. His mental condition, had that been discussed 
with others? In other words, did you discuss it with 

other persons before? A. Yes, indeed. 

*#• ******* 

217 Q. Mr. Obold, have you been to the home of your 
uncle in Kenilworth, one of the executors here? A. 

Yes, many times; many times. 

Q. And what size house is that ? A. That is quite a large 
old-time, so to speak, small mansion-like house. 

• *# ******* 

218 Q. Now, the other brother who is the executor 

named in the will, do vou know where he lived be- 

' *• 

tween the years ’38 and ’41? A. Yes; somewhere on Joc¬ 
elyn Street. 

* * * ******* 

221 Cross Examination 

By Mr. Patterson: 

Q. What is your r age? A. Forty-one, sir. 

Q. Whereabout in the family do you come? Are you the 
eldest? A. I am. 

Q. You are the eldest? A. Yes, sir. 
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Q. How much older are you than your brother 

222 Mark? A. Substantially eight years. 

Q. I believe you testified yesterday that you ob¬ 
served eccentricities of your father’s— A. (Interposing) 
I did. 

Q. Back to the date when you were rocking Mark in the 
cradle; is that correct? A. That is very correct, sir. 

• •• • ••••#• 

Q. I want you to tell the Court and jury anything you 
have forgotten that suggested he was of unsound mind. 

The Court: Anything in addition to what he has already 
told that indicates to him an unsoundness of mind 

223 on the part of his father. 

Mr. Patterson: Yes, sir. 

Mr. Cusick: On which counsel may not have asked him. 
Mr. Patterson: Yes; he has a full opportunity now. 

The Witness: I think I need something to refresh my 
memory. 

Mr. Patterson: Take your time. 

By the Court: 

Q. What do you mean by refreshing your memory? You 
said a moment ago that you hadn’t told all the things. Do 
you have in mind some other things that you could testify 
about? A. I am quite certain I do. If counsel would give 
me an idea as to what he— 

Q. (Interposing) We want your ideas, not counsel’s, 
Mr. Cusick: We want your idea of what happened. I 
asked all the questions I could think of. I may have for¬ 
gotten some instances that you may have told me. If I 
have forgotten, you tell about them now. 

The Court: Well, the witness does not seem to have 
anything in mind at the moment. Go ahead with the ex¬ 
amination, Mr. Patterson. 

• •• ••••••• 


228 Q. Mr. Obold, I believe you stated your father 

229 wasn’t much interested in going to church, is that 
correct? A. That is very correct, sir. 

Q. When you were a boy, I think you stated he com¬ 
plained of the distance to the two Catholic Churches which 
were in that community? A. Yes, somewhat; yes. 

Q. One of these churches was in the neighborhood of 
Landover, Maryland? A. In Landover, Maryland, yes, sir. 

* * * ******* 

232 Q. He was married in the Roman Catholic Church, 
wasn’t he? A. Yes, sir. 

Q. You children were all baptized in the Roman Catholic 
Church? A. Yes. 

Q. You were taken to the Roman Catholic Church by 
both parents when you were young, weren’t you? A. As 
far as I can remember, yes. j 

* • * * • • • # * * * 

237 Q. AVho took care of your mother after she and 
your father separated? A. Well, I am not quite 

sure, but I think she took care of herself with what little 
money she got from renting a little house, and I am not 
sure whether my brother Mark helped her out or 

238 not. 

I 

Q. Your brother Mark lived there with her, did he 
not? A. That is right. 

Q. Did you contribute to her support? A. I did not. 

Q. You were living her in the city? A. Yes, sir. 

Q. Did you think that she was suffering for support? A. 
What was that? 

Q. Did you think that she was suffering for support? 

A. Yes, sir. 

Q. You thought that? A. Yes, sir. 

Q. But you didn’t contribute to it, did you? A. No, sir. ! 
Q. Did she tell you that she needed some and asked for 
support? A. I don’t recall her ever having asked that; no 
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Q. What were your earnings in 1935? A. I don’t quite 
recall but I can make a guess. 

Q. Just an approximation, the best estimate you can 
make. A. It may be twenty-four hundred, or twenty-six 
hundred, something along there. 

Q. How much were you earning in 1940? A. Well, 

239 I don’t know; maybe about thirty-four hundred, 
somewhere along in there. I am not sure. 

Q. What was your salary on October 30, 1941, when this 
will was made? A. I think that is more or less the same 
answer, as far as I can remember, and I can go back. 
«#• #•••••* 

240 Q. So between the time your father and mother 
separated in ’35 and the time you knew him to be 

living in Chevy Chase in the late ’30’s, you didn’t even 
know where he was living, did you? A. No, I don’t remem¬ 
ber having— 

Mr. Cusick (interposing): Except by hearsay. 

By Mr. Patterson: 

Q. Do you remember having seen him between those 
times? A. No, I don’t exactly. 

Q. Was that as late as 1939? 

Mr. Cusick: What period are you talking about? 

Mr. Patterson: When he was living in Clievy Chase. He 
said he moved there in the late ’30’s. 

241 The Witness: I saw him there once, come to think 
of it; I saw him at Chevy Chase once. 

• ••••••*•• 

Q. Did you see your father as often as once a year be¬ 
tween the years ’35 and ’39? A. Possibly on an average, 
I should say. It might have been one or two years I may 
not have seen him. 

Q. In other words, you saw him so frequently you are 
unwilling to say that you saw him as often as once a year; 
is that correct? A. During these particular years, I doubt 
whether I did. 
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Q. You were living here in Washington; is that right? 
A. Yes, sir. 

Q. Was your father in ill health during those 

242 years, do you know? A. Not in the sense he was 
later on. 

Q. Well, between 1939 and October 30, 1941, you were 
living here in Washington, were you not? A. I am sorry; 
I didn’t hear you. 

Q. Were you living in Washington between the end of 
the year 1939 and October 30,1941? A. Yes, in and around 
Washington. 

Q. In and around Washington? A. Yes, sir. 

Q. At various homes here? A. Yes, sir. 

Q. How many times did you see your father between De¬ 
cember 31, 1939 and October 30, 1941? A. Well, again, I 
would have to just guess to the best of my general recol¬ 
lection. I would say, let us see, it is some two years you 
mentioned, isn’t it? 

Q. Nineteen months; that is approximately it. 

The Court: All of 1940 and up until October, 1941 ? 

Mr. Patterson: Yes; almost two years. 

The Witness: Well, let us see. Oh, I would say possibly 
five or six times. 

243 Q. Did you contribute to his support in any way 
or to his hospital expenses or anything of that kind? 

A. No. 

Q. When was the last time you saw your father before Oc¬ 
tober 30,1941? A.* I can’t say for sure about anything, but 
judging from the general principle that I am relying on, I 
would say, that I probably saw him just shortly before that. 

• • • • * • • • * • • 

248 Q. Now, you stated this morning that you visited 
vour father, once at vour uncle’s home in Chew 
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Chase, and you fix the time as in the late ’30’s, as I recall; 
is that correct? A. That is my best recollection; yes. 

Q. That is the only time you ever visited him there? A. 
I think so; yes, sir. 

Q. Yesterday you testified that by arrangement with 
your two brothers you went to your uncle’s home in Chevy 
Chase to talk matters over concerning your father, or 
with your father, and that you arranged for police pro¬ 
tection. Is that the same occasion? A. I think, oh, 

249 yes, it was the same. I didn’t know what the occa¬ 
sion was but that was the same. 

Q. That was the only one? A. Yes, sir. 

Q. You were a healthy able-bodied man at that time? 
A. Possibly as much as I have ever been. 

Q. And your brothers were? A. Yes. 

Q. And your father was failing; is that right? A. Well, 
no. He hadn’t started failing in the sense of his last ill¬ 
ness at all, no. I will tell you what I had in mind along that 
line. He was failing. He was failing at home before he 
left home, and then it was next or, rather, I knew that he 
had something wrong with his foot, at least about it later, 
or something of that sort. 

Q. You asked the protection of the police department 
at this family conference with this man with the failing 
foot, at a conference with you and your other brothers in 
your uncle’s home; is that correct? A. I don’t know what 
we went there for. I am not sure but it was up there. 

Q. Did they send more than one policemen? A. I only 
saw one. 

• ••••••*•• 

250 Q. That is the first time you had seen your father 

251 for how long? A. Well, I don’t know anymore. I 
just don’t know. Maybe I didn’t see him for more 

than a year; maybe I didn’t see him for two years. I don’t 
recall that period much. 


83 


252 Q. Do you have any definite recollection in connec¬ 
tion with your father at any time during the day on 

October 30, 1941 ? A. No, sir. 

253 Q. Did you personally see or observe your father 
there on October 30, 1941, or within a week before or 

after that date? A. I cannot give a good answer to that 
question until I find what day of the week that came on. 

Q. A week would include every day of the week, sir. I 
fixed a definite date of October 30th and I have asked you 
concerning Monday, Tuesday, Wednesday, Thursday, Fri¬ 
day, and Saturday, before or after. Did you? A. The 
answer to that is that I don’t know. 

184 Ernest H. Aschenbach was called as a witness for 
and in behalf of the Caveators, 

Direct Examination 
By Mr. Cusick: 

# # • *##*##• 

185 Q. Doctor, are you practicing medicine in the Dis¬ 
trict of Columbia? A. I do. 

Q. How long have you been so engaged in the practice? 
A. In the eleventh year. 

Q. Where is your office, Doctor? A. 1007 L Street, 
Northwest. 

* • # •**•••• 

195 By Mr. Cusick: 

«*• •••••#• 

196 Q. And were you called upon to treat him pro¬ 
fessionally, sir? A. Oh, six or seven years ago. 

Q. And over what period of time did that extend? A. I 
daresay it was two or three weeks. 
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Q. To what premises did you go to treat him ? A. I think 
the address is 1109 10th Street, Northwest. 

##• #*•#♦#* 

196 Emmett H. Markwood was called as a witness for 
and in behalf of the Caveators, 

**• #*##**# 

197 Direct Examination 

By Mr. Cusick: 

Q. You are a practicing physician in the District of Co¬ 
lumbia? A. I am. 

Q. How long have you been such, Doctor? A. Since 1932. 

«•*••••*•• 

Q. Did you know Mr. William X. Obold during his life- 
tfie? A. I did. 

Q. Were you called to treat him professionally at any 
time? A. I was. 

Q. Over what period of time had you seen him as a physi¬ 
cian? A. According to my record, from June 17, 1938, to 
March 31, 1939. 

*••••••#•• 

254 Mark M. Obold was called as a witness for and in 
behalf of the Caveators 

• ••#*•**•* 

255 Direct Examination 

By Mr. Cusick: 

Q. And you lived with your brothers and father and 
mother at Tuxedo, Maryland? A. Yes, I did. 

Q. When did you leave your mother’s home at Tuxedo, 
Maryland? A. Well, that was after she died. 

• ••••••••« 

Q. After the death of your mother, where did you go to 
live then? A. I went right into the Army right after 
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256 that, on June 19, ’41, and she died May 10, ’41, which 
made it very bad. 

«••«••*##* 

Q. Now, then, while living at home, do you recall the time 
when your mother and father separated? A. Yes, I do, very 
definitely. 

Q. How old were you? A. Twenty-one. 

258 By Mr. Cusick: 

Q. What happened on that day? A. You mean the day 
before the separation? 

Q. Yes, sir. A. Well, I had started away and I was over 
on this place, and when I came home I was standing up 
against the sink, washing my hands, and he struck me in 
back of the head, came up in back of me. 

Q. With what? A. Struck me with his fist. 

Q. Was there any occasion for that? A. No occasion at 
all. lie never said anything to me at all. 
«*•*•**•*« 

Q. What had been his treatment of your mother just prior 
to that time? A. It has been bad all my life, ever since I 
can remember. 

• #**•**### 

259 Q. Just state how he conducted himself toward 
your mother. A. Well, on one occasion I will give 

you an idea. He used to be sitting down reading the paper, 
and she was washing the dishes, and she would make a little 
noise, and he w’ould jump up and give her hell, and she 
wasn’t trying to make noise with the dishes, and he would 
raise hell and jump up and get after her. 

Q. Did he ever strike her? A. A lot of times, very often; 
yes, sir. 

• •••***••* 

Q. What was your mother’s attitude toward your father? 
Did she take care of the home well and look after you boys? 
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A. Yes, very well. She was nurse and doctor and every¬ 
thing. We never did have any doctor, to my knowledge, all 
the time. 

260 Q. Would he call doctors when you boys were ill? 
A. Never did. 

Q. Or your mother? A. Not to my memory, he never did. 
She done all that, all the doctoring and nursing. 

Q. Now, then, was there any disfigurement on your 
father’s face? A. Yes, sir, there was. 

Q. What was that? A. A very large scar on the left-hand 
side, which he fell off a roof, when he was flying a kite about 
eight years old. 

Q. That was told you how it happened by someone else? 
A. Yes; he told me himself. 

• #••#••••* 

Q. What did lie say happened? xV.. He told me he was 
flying a kite and got out too far, and he was looking up in 
the air, and he stepped off the roof, and down lie 

261 went. 

• ••**••••* 

265 Q. Now, how about your father, did your father 
have spells from time to time? A. Yes, he had spells 

all my life that I remember. It would be an every day 
occurrence; not every day but every week. 

Q. Describe to the jury what he would do while he was 
in one of them. A. He would just jump up and raise hell, 
cuss, slam the doors, and he would say; Do you hear that? 
And the house would shake all over and he would knock 
plaster down, and especially on Christmas, he would 

266 make a special occasion on Christmas, breaking up 
our chairs and breaking up anything else. I don’t 

remember any decent Christmas, only two or three. 

Q. How about birthdays for the boys? A. Birthdays? 
They were just forgotten. They weren’t even mentioned. 
Q. Did you come to any conclusion as the result of your 
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father’s action? A. Yea. I blame it on the time he fell off 
the house. 

• •*•#••••« 

Q. Did you have occasion to see your father after he left 
home at Tuxedo, Maryland? A. Yea, I seen him. 

268 Q. Do you recall where your brother was living or 
where he went to live at that time? A. At that time 

1101 Florida Avenue. 

Q. Did you visit over there? A. Yea; I visited over there 
quite a bit. 

Q. And was there any change in your father’s physical 
condition about that time? A. Yea, that is when he started 
to fail. 

Q. What did you notice about his physical condition at 
that time? A. Well, he was in pretty fair health when he 
first went there. That is when he lost all that weight. He 
weighed about 225 pounds and he dropped to about 138 
pounds and he looked like one of those persons you see that 
are usually undernourished. 

269 Q. Do you know where your father went to live 
after he lived at Florida Avenue? A. Yea. He left 

there and came back to live with my brother on 10th Street. 

Q. Did you visit him around there? A. Yea. I visited 
around there more than any other place. 

Q. And did you have occasion to see your father every 
time you went there? A. Yes, I saw him every time I went 
there. 

270 Q. What did you observe at that time? A. I saw 
him fuss around the house. Once in a while he would 

get after me a little bit, and he would give me orders, and 
he would say: Get the clothes, and all of a sudden he would 
say: “Aren’t you going to get them? And talk loud. 

• •••••*•*• 
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Q. Do you recall any statements your father made after 
your mother’s death? A. Yes, sir. 
****•*##*• 

Q. What was he saying concerning your mother’s death? 
A. Well, it was right after mother’s death, and he was 
in there and I was in the front room, and I started to crv, 
and he told me: Shut up; your mother should have been 
dead a long time ago. 

• ••*##•*#• 

271 Q. Now, on any of the occasions when you were 
visiting at 1107 10th Street before your mother’s 

death, did he discuss your mother at all? A. Oh, yea. He 
used to raise hell when he talked about her. He never said 
anything good about her. 

Q. Now, when you were living at home, did your father 
go to church regularly or attend church? A. No, he didn’t 
go regularly. There was a few years right after he stopped 
work he walked up to Landover every other Sunday. That 
is after he stopped work. 

Q. How often was that? A. About every two weeks. 

*#•**•••*# 

Q. Now, with respect to your house in Tuxedo, what kind 
of heat did you have there? 

• ••••••**• 

272 A. Hot water heat. 

Q. Was that used while you were there? A. That 
was used about three times to my memory, I guess, in about 
25 vears. 

282 Q. You saw your father in September, ’41? A. 
Yes, sure. I went around to see him. 

Q. Did you see him in October, 1941 ? A. Why, I imagine 
I did. 

• **••**•** 

Q. Now, on the visits that you made and your ob¬ 
servations on the visits that you made at the 11th 
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Street address and the Florida Avenue address and observ¬ 
ing his conduct while he was at home, did you arrive at any 
opinion concerning his soundness or unsoundness of mind ? 
A. I would say he was just about the same and his sickness 
probably made him worse. 

Q. Would you say he was of sound or unsound 
2S5 mind? A. I would say he was about 25-75. 

Q. That doesn’t mean a thing to the jury or me. 
What do you mean 25-75? A. Well, about 75 off and 25 
right. 

Q. How long would you say that condition had existed? 
A. I should say ever since I remember. 

Q. Would you say that was his condition in 1941 when 
the will was made in October? A. Yes, sir; very much so. 

• *•••*••## 

Cross Examination 
By Mr. Patterson: 

*##*•*#•## 

Q. Who owned the house in Tuxedo, Maryland, in which 
you were raised? 

Mr. Cusick: I object to the question. 

286 The Witness: What years ? 

By Mr. Patterson: 

Q. From the time you were born until you left it? A. He 
owned it first at the time I was born. 

Q. He owned it? A. Yes. 

Q. And he gave it to your mother? A. Gave it to her? 

Q. Yes. A. I guess he did. 

Q. Put the title in her name, didn’t he? A. That is right. 
Q. She owned it? A. Yes. 

• ##**#*•*# 

287 Q. Did or did not she visit him while he was ill? 
A. Yes, she visited him. 

288 Q. Is one reason why you decided that he was 
75-25 mentally because he provided in his will for a 
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memorial to his own memory and her own to build a 
church? Is that one of the reasons why his mind was 75- 
25? A. No, not exactly on that. 

289 Q. Is that partially the reason? A. Yes, partially; 
yes. 

Q. Your father was a Roman Catholic, wasn’t he? A. 
Yea, supposed to be. 

• ••••#••*• 

Q. He went to church as long as he was able himself? A. 
Not all the time; no. 

Q. You said something about every two weeks. He used 
to go to Landover; is that correct? A. That was after he 
stopped work. 

Q. After he stopped work he went there to church every 
two weeks? A. Yes, sir. 

Q. How often did they have masses in Landover 

290 Church? A. Every two weeks, I think. 

Q. And he attended them every two weeks, did he 
not ? A. Yes. 

Q. For years after he stopped work? A. For years? 

Q. Yes. A. There w r asn’t very many years. It was two 

or three vears. 

* 

Q. He was a painting contractor? A. Way back. 

Q. After you w*ere born? A. It didn’t last long. 

291 Q. After you were born? A. I suppose it was. 

Q. You remember that, don’t you? A. I don’t re¬ 
member it at the time. I can’t remember it. 

Q. You remember when he was painting though, don’t 
you? A. Yes, sure, but he wasn’t working for himself. He 
was working for someone else. 

Q. Who are some of the people he worked for? A. Hais- 
lip was one. 

Q. He is a builder here? A. Yes. 

Q. Did your father take painting contracts for him? A. 
No; he just worked for him. 
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Q. Worked regularly? A. Yes. He was a very good 
hand. 

Q. He was a good painter? A. A very good hand; yes, 
sir. 

Q. He worked then at his trade all the time while you 
were growing up? A. Yes. 

«••••#•••# 

292 Q. He worked regularly? A. Yes, pretty steadily. 
Q. He didn’t lose much time? A. No, he didn’t. 

#*•••••••« 

300 Q. Where did your father do his banking? A. Do 
his banking? 

Q. Yes. A. At Takoma Park. 

Q. Did his own banking? A. Yes. I think he was a 
stockholder out there. 

Q. He was a stockholder in one of the banks out there, 
wasn’t he? A. Yes, sir. 

Q. Which one? A. Takoma Park, I think. 

Q. Was he banking out there during the time he was 
living at 11th and Florida Avenue and on 10th Street? A. 
He was banking out there both times. 

Q. Banking out there at the time of his death? A. Yes, 
sir. 

#••••**••• 

303 By Mr. Cusick: 

Q. Just one question, Mr. Obold. Where are you em¬ 
ployed? A. Railway Express Agency. 

304 Q. What sort of work do you do there? A. Sepa¬ 
rator. 

Q. What are the duties of a separator? A. Separate 
packages and put them on different trains going to differ¬ 
ent places all over the United States. 

*••••***•• 

275 Dr. Sylvan A. Steiner was called as a witness for 
and in behalf of the Caveators, 

##•••••••• 
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Direct Examination 
By Mr. Cusick: 

276 Q. Let me ask you: Did there come a time when 
you were called to the premises 1107 10th Street, 
Northwest! A. Yes, sir. 

Q. And by whom were you called? A. Mrs. Obold. 

i Q. And did you go in to see Mr. Obold? A. Yes. 

Q. Did you treat him professionally at that time? A. 
No, sir. 

Q. And why was that? A. He refused treatment. 

305 Dr. Daniel D. V. Stuart was called as a witness for 
and in behalf of the Caveators, 

Direct Examination 
By Mr. Cusick.: 

Q. How long have you been a practicing physician, sir? 

***#•**••# 

306 A. Well, about 30 years. 

Q. What schools did you graduate from? A. I 
graduated from Georgetown, served an internship at Gar¬ 
field and Children’s Hospitals, was in the Navy. I re¬ 
signed after three years. Do you want this chronologic¬ 
ally? A. Yes, sir. 

A. I resigned after three years to go to Baltimore to 
take up graduate studies in my specialty. 

I was Assistant Dispensary Psychiatrist at Johns Hop¬ 
kins for three years, and then I was on the teaching staff 
over there and served until 1924. 

In 1917 I was given leave from the University and went 
back into the service and served through the first World 



93 


War as Chief of the Neurological Service of General Hos¬ 
pital No. 4. 

I went back to Baltimore after my discharge and re¬ 
sumed teaching there and came here in ’24 to accept the 
position of Professor of Neurological Anatomy at George¬ 
town, and later I was made Professor of Neurology and 
served as that until ’36 and transferred to psychiatry in 
’42. 

At present I have no teaching position but I am Chief of 
the Neurological Service at Garfield and at Children’s 
Hospitals. 

Q. How long have you been Chief of the Neuro- 

307 logical Service at Garfield, Doctor? A. Fifteen 
years. 

Q. How long have you been Chief of the Neurological De¬ 
partment at the Children’s Hospital? A. About twelve 
years. 

Q. Where do you maintain your office? A. In the Wyom¬ 
ing Apartments. 

Q. How long have you maintained your offices in the 
Wyoming Apartments? A. About 22 years. 

Q. And you specialize at the present time in what 
branch of medicine? A. In neurology and psychiatry. 

Q. What has that to deal with, sir? A. Mental diseases. 
*••••**••* 

Q. Doctor, I want you to assume that a man, a man when 
a young boy when flying a kite slipped off the roof of a 
house and fell to the ground, injuring his head, as a result 
of which he had a large scar on the side of his fore- 

308 head, and during his subsequent married life he had 
a dutiful wife and three boys; 

That he had spells ranging from once to twice a week 
during which he would become irritable, excitable, and 
without cause or justification strike his wife; on other oc¬ 
casions his children or child, and on one occasion because 
his son did something that displeased him, which was of a 


I 


94 


minor nature, threw a broomstick at his son, which caused 
a cut sufficient to leave a permanent scar; 

That although while living in the home with his family 
* he had a hot water system in the house, he failed to use it 
for a period of approximately ten years because the fur¬ 
nace was in need of repairs, and instead of having it re¬ 
paired used a stove in the kitchen to heat the house, which 
caused the room to be heated to about 90 degrees; 

That although he was a painter by trade and when a 
window pane was out, he would not repair it, but would 
put paper in the window; and 

Assume further that he would give his wife insufficient 
» money to run the house on, and when he was asked for 
money to buy groceries he 'would reply: Are you looking for 
trouble? And then when he got in a good humor, she 
would wait until he did, and she would receive a small 
amount; 

Assume that he and his wife separated because of his 
cruelty and abuse— 

*#•••••*•# 

312 Q. Doctor, assuming that he and his wife sepa¬ 
rated because of his cruelty and abuse, and there¬ 
after he went to live with his mother, and after he re¬ 
mained there a short time he went to live with his brother, 
and could not get along there, and went to live with a son, 
and when the son negotiated to buy the house in which they 
were living and which was being operated as a rooming 
house by the son, the father outbid his son and bought the 
house and raised the rent so the son could not make a 
profit, and thereafter the father bought the furniture be¬ 
longing to the son and ran the rooming house for a while, 
and then he rented the house to a stranger for a much 
lower figure, and then he asked that he live with the son, 
and the son did let him live with him, and the father paid 
him $40 a month rental until the year 1942, when the son 
went into the military service, and the wife of the son con¬ 
tinued to care for him and the amount was increased to 
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$50 a month and then to $60 a month due to the increased 
costs and laundry. 

Assume that beginning in the year 1937 the said person 
had diabetes and suffered a loss of weight from 

313 over 200 pounds to a varying estimate of from 135 
to 140 pounds, and became enfeebled and his leg be¬ 
came ulcerated, and he required crutches and he spent the 
greater part of his time in bed, and the wife of the son 
with whom the man was living administered to his needs 
and acted as nurse, and then, further, that while there he 
refused to take baths, and in order to have him take a bath 
the wife of the son would tell him she would not give him 
his meal until he took a bath, and then only would he take 
one; 

That while in his son’s and daughter-in-law’s home, lie 
was irritable and would on occasion without excuse or 
cause sneak up in back of her and strike her and would 
curse and threaten other tenants and would threaten to 
kill everybody in the house; and 

Further would speak disparagingly about his own wife 
from whom he was separated, and he would refuse to have 
medical treatment, although he was ill, and when the 
daughter-in-law sent for the doctor, he refused to be 
treated, and only when he became very ill did he accept 
medical treatment; 

That when his wffe, from whom he was separated, died 
on May 10, 1941, he made the statement that he was glad 
and she should have died a long time ago; 

That he was not a religious man, and that on October 
30, 1941, he made A will under the terms of which he left 
his sons the sum of $500 to be divided between 

314 them, $500 to be distributed between his three 
brothers and sister, and a thousand dollars for 

masses to be said at the church selected by his brother, and 
the remainder of his estate, which consisted of approxi¬ 
mately about $28,000, was left to the Archbishop of Balti¬ 
more, individually and not as Archbishop, for the purpose 
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of building a churcli at a site in Maryland to be selected by 
two citizens there. 

Now, having those facts in mind as related to you, as¬ 
suming them to be true, Doctor, what would you say was the 
condition, the mental condition, of the man on the day of 
making the will of October 30th, 1941, and just prior there¬ 
to? 

*#**•**••* 

316 Q. I want to amend it, in so far as I stated the 
size of the estate, to include these facts: That in re¬ 
gard to the size of the estate, the estimate of the estate 
which has been furnished by the executors in their petition 
for probate, which is an estimate, as to the personal prop¬ 
erty, it is estimated at $11,948.84, consisting of $7,598.24 in 
the Citizens Bank of Takoma Park, Maryland, and securi¬ 
ties of $4,250, and jewelry worth about $100; and in addi¬ 
tion to that, real estate located in the District of Columbia, 
known as Lot 16, Square 980, improved by premises 1101 
Florida Avenue, Northeast, having an assessed value of 
$6,224, and certain lots in the State of New York which the 
executors believe to be of no value. 
«••••••••# 

317 Q. Assuming these facts existed on October 30, 
1941, what was the mental condition of the man? A. 

Well, I should say that he was certainly not mentally nor¬ 
mal. He was psychotic. From the history, he received a 
blow on the head, and I don’t know what happened. 

Were X-rays ever taken or anything of that sort? 

Q. No, sir. There is nothing concerning that, other than 
the facts I recited. A. Based on the history of the pecu¬ 
liarities, which goes back to the time when he was a young 
man, in fact, to the time of his marriage almost, and the 
history starts and goes back to when he was married, and 
I would say, he was probably a deteriorated epileptic. 

Q. What do you mean by an epileptic, Doctor? A. A 
person suffering from a disease, which is known as epi- 
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lepsy, which is a disease characteristic chiefly of central 
nervous system explosions. They do not have to take the 
form of convulsive attacks. They do not have to, but there 
are plenty of equivalents generally recognized as being 
epileptic explosions, being unreasoning explosions of 
temper, unreasoning anger, but in other people periods of 
forgetfulness, periods of complete blackout, and that can 
happen from a few minutes to a good many hours. Things 
of that sort are recognized as the equivalent of epileptic at¬ 
tacks. They are central nervous system explosions, 
318 which I qualify by saying they are out of control. 

We do not know the cause of epilepsy, and we do 
not know the exact pathology of epilepsy. We do not know 
the damage that has happened in the brain, but in certain 
types of epilepsy it can be caused by any brain injury. That 
is recognized as a particular type for a hundred years or 
more. 

I should say that a man who gives the history of this man 
of 60 years old and gives a history going back to the teens, 
having these unreasoning explosions of anger and the like, 
and who later showed evidences of very conspicuously im¬ 
paired judgment, as this man seems to have done, 1 should 
say that such a man, medically speaking, was a deteriorated 
epileptic. 

Q. Would a man suffering from that have sufficient judg¬ 
ment to realize about making a will and concerning who the 
objects of his bounty were? A. It would depend on the de¬ 
gree of deterioration. 

Q. What effect would it have, Doctor, having diabetes to 
such an extent, to the extent of having diabetes when it 
reaches the stage of ulceration? A. It is pretty advanced 
then but your ulceration depends not on the diabetes but on 
the arterial condition. He doesn’t get it unless his artories 
are in bad shape. 

Diabetes is an excess of sugar in the blood and that acts 
as a circulating toxic in the blood, and it can very fre¬ 
quently by itself produce some mental, some symptoms of 
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mental aberations. So in a man who has already de- 

319 teriorated, the incident of having diabetes would just 
accelerate his deterioration and make it worse. 

Q. Could a man have the reasoning at that time to deter¬ 
mine—Let me ask you this, Doctor: From the facts that 
were recited to you, what would be your opinion concerning 
the feeling -which he had toward his wife, his action toward 
his wife on the bequest which was made to his beloved wife 
for the erection of a church in memory of his beloved wife? 
What was his mental condition? A. I would say I would 
take that as further evidence of his mental deterioration. 
He was swayed by the mood he was in. One minute he said 
it is a good thing she is dead, and the next minute he would 
provide a memorial for his wife. He left a will in which 
he had done these acts, and the next minute he might take 
it away again and feel exactly as before. You see, a de¬ 
teriorated person is swayed by the moods of the moment. 
He has no judgment. 

#••••••••• 

Cross Examination 
By Mr. Patterson: 

Q. Doctor, your answer to the question, the hypothetical 
question, of course, presupposes the truth of the various 
things recited to you, does it not? A. Yes, sir. 

320 Q. You never saw Mr. William X. Obold? A. No, 
sir. 

Q. Never heard of him until recently? A. No, sir. 

Q. When did you first hear of him? A. Yesterday, I be¬ 
lieve. 

Q. Now, as I understand your testimony, you think the 
starting point was the injury to the head of this man when 
he was a boy; is that correct? A. If he was a deteriorated 
epileptic, yes. 

Q. If he were a deteriorated epileptic, you think that 
would be the beginning of it ? A. I think that would be the 
initial cause, yes, the starting point. 
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Q. Do you recognize that there is such a thing as trau¬ 
matic epilepsy? A. Yes, sir. It would be a case of trau¬ 
matic; this would he traumatic epilepsy. 

Q. You belong to the school of thought that epilepsy may 
result from a blow? There are two schools of thought on 
that subject ? A. There are as many schools of thought as 
there are responsible neurologists. 

Q. Many schools of thought? A. Yes. 

321 Q. Now, Doctor, assuming as a further fact that 
this so-called injury to the head of this man was no 

more than this: When he was a little boy about ten years 
old and flying a kite, he stepped off a roof and had a cut 
in the flesh of his face and head; 

That there was no concussion; that it healed readily and 
quickly; and that there were no bad effects from it. A. No 
period of unconsciousness? 

Q. No period of unconsciousness whatever, and he never 
complained of it afterward. Would that change your 
opinion any as to the cause of this? A. Not necessarily. 
It might. I mean, if this man, if the man had such an in¬ 
jury as you described, and he developed, say, four or five, 
six years later, along in his teens, epileptoid attacks, I 
would say, well, I wonder what kind of injury he really 
had. I wonder if it was as superficial as it looks or if some¬ 
thing more happened than just the cut on the forehead. 

Q. If he didn’t during his teens develop any epileptic at¬ 
tacks, would you sdll ascribe his condition to that cut? A. 
I should not. Let me put it this way: The fact of the time 
of the development of these spells he had is important. The 
further the spells from this supposed injury, well, I would 
think that injury is not the possible cause. 

Q. Assuming he didn’t have these spells before or 

322 after he was married, what would you say about his 
mental condition ? A. My opinion of his mental con¬ 
dition would not change. I would not use the term de¬ 
teriorated epileptic, though. You see, I don’t know if this 
man was an epileptic or not. I just say it on the facts. 
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Q. Assuming he didn’t have any of these spells during 
his adolescent period, or after maturity, and after he had 
married. Would you attribute this cut on the head to his 
condition when he was 60 years old? A. Oh, no. 

**•••*•••* 

335 Q. Doctor, in the case of epileptic attacks, do the 
patients, the epiletics, always completely lose con¬ 
sciousness? A. There is always a gap of consciousness. 
They do not lose consciousness necessarily in the sense of 
passing right out of the picture and become deeply uncon¬ 
scious, but there is a gap, a hiatus. They might perform 
automatic movements and do them and have no recollection 
of it. 

Q. Don’t most epileptics have these spasmodic indica¬ 
tions, falling sickness, it is known as? A. Yes. 

Q. Do practically all of them fall? A. If they have con¬ 
vulsions. The study of epilepsy was based on convulsions, 
falling sickness it was called at first, and then as we learned 
more about it—we don’t know too much about it,—but our 
conception broadened, and today it covers as an epileptic 
one who has never had a convulsion in his life. 

I know of one who is a prominent practicing lawyer here 
in Washington. 

336 Q. He is a capable lawyer ? A. Yes, sir. 

Q. Capable of carrying on his office? A. Yes, he 

y iS. 

Q. He is one that doesn’t have any falling spell? A. He 
does have lapses from consciousness. Some of them are 
automatons. 

Q. In your opinion, would he be capable of making his 
own will? A. Certainly, except during one of those pe¬ 
riods. 

Q. Some pretty able people have been epileptics, haven’t 
they? A. I believe so. 

Q. According to history, I think Julius Ceasar was. A. 
Yes, he was, and Napoleon Bonaparte, St. Paul, and a few 
others. All epileptics do not deteriorate, by the way. 
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Redirect Examination 
By Mr. Cusick: 

*##**#•*## 

337 Q. This case showed to you definitely deteriora- 
1 ion * A. As recited to me, assuming these things to 
be the facts, I felt this man was not mentally normal, that 
he was psychotic. Then as qualification, I said probably a 
epileptic deterioration case. That is, assuming that these 
spells he had had from apparently early life were the equi¬ 
valent of epileptic attacks, and further assuming and I felt 
that the man had this injury to his head and it might have 
been more serious than appeared to him and that he had a 
brain injury, and the whole business might have resulted 
from that. 

***«•*»•*# 

(,). And his arterial condition, does that effect the mind ? 
A. It may. 

Q. And that imposed or superimposed on the other symp¬ 
toms which were recited to you, would that aggra- 
33S vatc his condition ? A. I would think so. 
***#•#*•## 

339 Q. Now, Doctor, if the injury was not received at 
the time as recited to you in the hypothetical ques¬ 
tion, your opinion is not changed that the man has men¬ 
tally been affected but that it would be because of some 
other reason; is that correct? A. That is correct. 

• **•##••#* 

345 Father Joseph Paul Bradley was called as a wit¬ 
ness for and in behalf of the Caveatees, 

*#•#*#•### 

Direct Examination 
By Mr. Patterson: 

Q. Please state your full name. A. Joseph Paul Brad¬ 
ley. 
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Q. Are you a priest of the Roman Catholic Church? A. 
That is right. 

Q. Where do you reside? A. I am now stationed 
34(> at St. Martin’s Catholic Church in Baltimore. 

Q. How long have you been in St. Martin’s? A. 
For about two years and four months. 

Q. Were you formerly connected with any parish in the 
District of Columbia? A. Yes, I was formerly curate at 
the Immaculate Conception Church here in the District. 

Q. Where is that? A. At 8th and N Streets, the rectory 
is at 1315 8th Street, Northwest. 

Q. Did you reside in the rectory? A. Yes. 

Q. During what years were you at the Immaculate Con¬ 
ception Church? A. I was there from August 8, 1938 to 
January 21,1944. 

Q. Were you acquainted with the late William X. Obold ? 
A. Yes, I was. 

(,). When did you become acquainted with him? A. Well, 
1 would not be absolutely sure of the date, but I would ven¬ 
ture to say I would feel rather sure it was not later than 
1939. 

I first became acquainted with him, as I remember, when 
lie was a patient at Garfield Hospital and I think that was 
probably in 1939. It may have been before that. T 
347 would say certainly it wasn’t later than the begin¬ 
ning; of 1940. 

Q. Did you keep your acquaintance with him up after 
that? A. Yes, I used to see Mr. Obold rather frequently, 
and over a period of time, I would say, that I would see him, 
well, to be safe, I would say I would see him every two 
weeks and sometimes every week, maybe sometimes only 
once a month, but more frequently every week than once a 
month. 

Q. You would visit him? A. Yes. 

Q. Where? A. I think the address was 11th—that is the 
house on the corner on 10th Street, in the 1100 block, and I 
think it was 1107. 
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Q. Was that where Mr. John Obold lived, his son? A. 
That is right. He did at that time. 

Q. Yes. You visited him in that house where Mr. John 
Obold lived at the time? A. That is right. 

Q. And you commenced to visit him there, as far as you 
remember, after he left Garfield Hospital? A. It was after 
lie left Garfield Hospital, shortly after that I began to see 
him there. 

Q. And you continued these visits up to how late, 

348 Father? A. I would say that was over a period of 
time of approximately two to three years. So it must 

have run into, if it began in 1939, the latter part of 1939, it 
must have continued until at least 1942, I would say. 

Q. When you would visit Mr. Obold, approximately how 
long would you stay with him ? A. Well, that varied again. 
Sometimes it was longer than other times. I sometimes 
would only drop in for a few moments. At other times I 
might stay for half an hour, and I suppose generally it 
would be for a period of time for about 20 minutes. 

( L ). Would you talk things over with and discuss things 
with him? A. Yes; I used to hold a conversation with 
him. 

Q. About what subjects? A. Well, those visits were 
made in the spiritual order. I visited him, as a rule, as a 
priest of his parish, and he was a Catholic, and the main ob¬ 
ject was to take care of his spiritual needs, and we would 
hold conversation also about other things that might have 
nothing to do with spiritual things. 

Q. Did he take Holy Communion from you? A. Yes. 

Q. Frequently? A. I would say for a certain period of 
that time it might have been, it might have been not 

349 more than once a month. 

Q. Did he have any Crucifix or Rosary in his 
room ? Do you recall? A. No, I don’t remember that very 
accurately or clearly. I would be willing to say that, at 
least when I brought Holy Communion to him, that the 
Crucifix was there because that is part of the ceremony. 




104 


Q. After, in addition to administering to his spiritual 
needs, did you discuss current events with him? A. Yes; 
the conversation might roam on various topics as they sug¬ 
gested themselves. 

Q. Did you form an opinion during those visits as to his 
mental condition? A. Well, not as such. I didn’t sit down 
to figure out that this man was sane or insane or lacking 
in sanity. That came as a natural process as you would 
conclude about anybody with whom you hold a conversa¬ 
tion with. Vou just take for granted he was sane unless 
you had reason to believe otherwise. 

Q. Did he give you any reason to believe that he was 
not sane ? A. I would not say at all that he gave me any 
reason. 

Q. Did you have any reason to suspect he was not 
350 of sound mind? A. No. On the contrary, my esti¬ 
mate of Mr. Obold was that he was a man rather on 
(lie shrewd and business-like side and cautious, and gen¬ 
erally all things are not generally paired up with a lack of 
sanity. 

Q. Based on your observation of Mr. Obold, in your 
opinion, was he or was he not of sound mind on October 30, 
1941? 

The Court: Nineteen what? 

Mr. Patterson: 1941. 

The Court: 1941? 

Mr. Patterson: Yes. 

The Witness: Well, that was at a period when I cer¬ 
tainly was seeing Mr. Obold, and at that time as at other 
times, I would say that he was of sound mind. 

• *•*•*••#* 

Q. Now, Father, did Mr. Obold tell you he had made a 
will? A. Yes, I think he mentioned something about that; 
certainly once, perhaps twice. 

Q. What, if anything, did he say about it? A. Well, I 
have some vague memory that he spoke of leaving some 
property, or some money he had invested in property, for 


i 
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a church, and I believe the neighborhood was out Seat 
Pleasant. There was something in the neighborhood of 
Seat Pleasant that attracted him. I don’t know 

351 whether he had lived there earlier in his life or 
whether he had relatives there, but there was some¬ 
thing that attracted him to Seat Pleasant that he should 
luive spoken of that particular place. I think I recall that 
even after the passage of a couple of years. That impres¬ 
sion is still in my mind. 

352 Q. You said a moment ago that lie—I don’t pro¬ 
fess to quote you exactly but the substance of your 

testimony was that he gave you the impression of shrewd¬ 
ness? A. Yes, sir. 

Q. Did you say something like that? A. That is right. 
##**•*###• 

353 Q. Did he talk to you about his property? A. Not 
definitely, except to—he was rather careful to give 

me the impression that he did have something and that he 
was rather proud of that that lie had. That he was an 
independent man and didn’t have to depend on other people 
so much, and that his monev reallv had secured his inde- 
pendence, and he took a just pride in what he had accom¬ 
plished by his hard work. 

#••••#•#•# 

By the Court: 

Q. 1 think what it reduces itself to: Did that impression 
when you had that formed in your mind, did that exist since 
you knew him ? A. That is correct. 

354 By Mr. Patterson: 

Q. And you have it now? A. I have that yet. 
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Cross Examination 
By Mr. Cusick: 

337 Q. And lie discussed with you the other members 
of his family, that is, John and particularly one boy 
and his wife; is that correct? A. I think he did. He had 
spoken of John many times, and I think he had spoken, as 
I have said, of the other boy, and I didn’t have any real 
lasting impression about what he said about the other, 
t O. And did he speak well about them, Father? A. T think 
he did. T think he would speak well of John, though he 
didn’t sympathize with every phase of John’s character, 
and I would say that he had a certain regard for him. 

Q. Now, then, Father, did he attend, did he go to the Im¬ 
maculate Conception Church or was the only time you saw 
him when you visited him? A. You see, after I came in 
contact with Mr. Obold, he was thereafter pretty much of 
an invalid. He had gone to the hospital at that time, if I 
remember correctly, as a diabetic, and it was quite ad¬ 
vanced, and so advanced that I think there was some talk 
about amputation, and then when he returned to his home 
he didn’t really get out very much. 

If I remember correctly, occasionally he would get out 
enough to walk around the block or up the street, but I think 
that is about as much as, as far as I know, that is as 
358 much as he did. 

##♦##*#*#* 

369 William Clark Taylor was recalled as a witness for 
and in behalf of the Caveatees. 

Direct Examination 
By Mr. Patterson: 

*••••*•••• 

370 Q. How long have you been practicing law, Mr. 
Taylor? A. Actively since 1923; July, ’23. 
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Q. Prior to that time did you occupy any official position 
in the courts of the Distritc of Columbia? A. Yes. From 
1905 to ’23, I.was Deputy Register of Wills under James 
Tanner, who was Register of Wills. 

Q. Are you connected with any law faculty of the Dis¬ 
trict of Columbia? A. Yes, sir, I have been connected with 
the Washington College of Law for over 25 years. 

Q. What subjects did you teach there? A. Wills and ad¬ 
ministrations. 

Q. In the course of your professional experience, have 
you made many wills? A. Quite a few, sir. 

Q. You have already testified that you drew the will 
which we are now' considering, the one made October 30, 
1941? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. I believe you testified that you made a previous 

371 will in October, 1938, wdiich wre have been referring 
to; is that correct? A. Yes, sir. 

Q. State what observations, what opportunities you had 
for observation of Mr. William X. Obold in connection with 
the making of the first will in 1938. 
###*##• 

Q. Did you witness that will? A. Yes, sir. 

«■*****'###• 

372 Q. What were your opportunities for observing 
Mr. Obold at that time in 1938? A. Do you wish me 

to state exactly what occurred? 

Q. Yes, sir. What you observed. A. Well, if my recol¬ 
lection serves me right, Mr. John Obold called on me and 
lie told me his father wished me to make his will. 

Q. Is that the will in ’38? A. In 1938; yes. I think I 
either made an appointment or accompanied Mr. John 
Obold to his residence, which was 1107 10th Street, and saw 
and w'as introduced to Mr. William X. Obold. 

I said to Mr. Obold, I said: I am an attorney at law and 
I understand you wish to make Vour will, and he said: Yes. 
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Then he turned to John, and he was in the back room, 
there is a parlor in front and a back room, and there are 
only two rooms on the floor, and he turned to his son and 
he said: John, he said, go into the next room, close the fold¬ 
ing doors and start the phonograph. I want to talk to Mr. 
Taylor about my will. 

Q. The phonograph or radio? A. Radio. So then I sat 
down and he dictated the contents of his will of 1938 at that 
time. Then I returned to my office and made a rough draft 
of the will, of which that is a rough draft, a carbon copy of 
the original, and I went back and had him read the 

373 will over, and it was satisfactory to him. 

Then I returned to my office, had the will type¬ 
written, and brought it back to Mr. Obold, and I remember 
we closed the doors, and I remember Mrs. Tate, who was a 
roomer at the house, came into the room and Mr. Obold pro¬ 
nounced the will to be his will and requested her to sign the 
will, stating that he wished her to observe him signing the 
will in our presence. 

#*••*•••*•• 

374 I will offer the will. 

#*••••••••• 

(Thereupon the document was received in evidence and 
marked “Caveatees’ Exhibit No. 4.”) 

Bv Mr. Patterson: 

Q. And, Mr. Taylor, at the time when you made the first 
will, did you form any opinion as to the mental condition 
of Mr. Obold? A. Yes, sir. 

Q. What was your opinion? A. I talked to him consider¬ 
ably during the time I was writing the will, and I observed 
him very carefully. I am a student of physiognomy 

375 and I think he was one of the finest looking men I 
have ever seen in my life. When I first saw him, he 

startled me. He looked like a patriarch stepping out of the 
Bible, and one of those when whose language was clear and 
concise. He was intelligent in my estimation in every re- 
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sped, and I have no hesitation in saying that, to the best 
of my knowledge and belief and my absolute opinion, he 
was absolutely of sound and disposing mind. 

Q. What sort of things did you talk about ? A. We talked 
about the weather, and talked about his will, what he 
wanted, and the first interview was rather short, and when 
I went back with the will, with the copy of the will, the 
rough draft, we talked some more about different things. 
He told me something about his early youth. It was very 
interesting and just the ordinary talk which you have. 

Q. Did he talk with you about what property he owned? 
A. Yes, he said that he owned some property, I think, he 
said property at Florida Avenue, I think, on 11th Street, 
somewhere around there, wherever it was. 

Q. Did lie suggest to you the property which is disposed 
of in this will, tell you about it? A. He told me had a 
deposit on some stocks and he mentioned them at that time, 
that he had purchased some whiskey warehouse receipts, 
which were selling quite extensively in those days. 
#*###*#•** 

.‘177 Q. Mr. Taylor, did you see Mr. William X. Obold 
during the time of the settlement of his wife’s estate? 
A. Yes, sir. 

Q. Did you talk with him ? A. Yes, sir. 

Q. Did you see him more than once? A. Oh, yes; several 
times. 

Q. That settlement then started some time in the year 
1941 and continued how long? A. I think the final settle¬ 
ment was made in the early part of 1945. 

Q. Did you observe his conversation, his appearance and 
conduct on these occasions during the settlement of his 
wife’s estate when you saw him? A. Yes, sir. 

Q. Describe his appearance and his conduct and his con¬ 
versations with you on those occasions. A. Well, during 
all that period of time, I practically saw no material change 
in him. He was about the same as ever. He was 
378 alert, intelligent, and seemed to know his business, 
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talked about liis business, and told me that one of 
these pressure salesmen called on him and persuaded to 
sell him whisky warehouse receipts at a lower price than 
he should have sold them, and he was very mad about it, 
and I told him it was unfortunate but the sale was consum¬ 
mated and he could not do anything about it. 

Q. Was there anything in his manner or conversation to 
suggest to you that he was of unsound mind? A. Abso- 
lutelv not. 

Q. Did it ever occur to you that he was? A. No, sir; 
never occurred to me that he was anvthing but a verv sane 
man, just like an ordinary business man. 

##»#•••••# 

Q. Now, Mr. Taylor, what were the circumstances under 
which this last will of October 30,1941, was made? A. Well, 
I think he sent John to my office and told me he he wished 
toftinake a will, if I recollect, and I went to his house and I 
went through the same procedure. I took down what 
379 he told me to take down as to the disposition of his 
property, and I went to my office and made a rough 
draft and came back, and I asked him to look it over, and 
T remember particularly he reached to the mantel piece and 
took down his glasses, and he sat up in bed, read the will, 
and he said: Mr. Tavlor: You have misunderstood me, he 
says: You have put John in this will as executor, and he 
said: I don’t want John; I want my brother, Harry B. 
Obold as executor, and I said; I am sorry I made the mis¬ 
take, Mr. Obold, and I went back and re-wrote it, got a sec¬ 
ond copy of the will made. I took it to him and I testified 
as to how it was executed when it was signed and where it 
was signed. 

Q. On the second trip did Miss Murray go with you? A. 
Yes, sir. 

Q. The other witness? A. Yes, sir. 

Q. Now, did you observe Mr. Obold closely at the time 
when he executed this last will? A. Yes, sir. 

Q. Did he read it over after it was finally drawn? A. 
Yes, sir; he reached for his glasses and read it. 
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Q. And all this occurred at 1107 10th Street; is that cor¬ 
rect? A. Yes, sir; 1107 10th Street: 

Q. Did you form an opinion at that time of whether 

380 he was of sound or unsound mind? 

Mr. Cusiek: I think he had previously asked that 

question. 

Mr. Patterson: No. This is the second will. 

The Witness: Yes, sir. He was unquestionably— 

Bv Mr. Patterson: 

Q. (Interposing) What was your opinion? A. He was 
unquestionably of sound and disposing mind. 

Q. Is that your opinion today? A. Absolutely, sir. I 
could not as a lawver have a man sign a will and have anv 
suspicion of his mental capacity. 

Q. Was there anything in his looks or conduct or con¬ 
versation on the day when this will was executed or at any 
time when you knew him to suggest to you that he was of 
unsound mind? A. No, sir. 

Q. Were the various bequests which were put in his will 
suggested by him to you ? A. Yes. I made no sug- 

381 gestion whatsoever. I simply took down what he 
told me to write in his will. 

**•« **•**# 

383 Cross Examination 
By Mr. Cusiek: 

Q. Mr. Taylor, you have testified on direct examination 
on the preliminary proving of the will that you first met 
Mr. William Obold after the death of his wife? A. Yes. 
No, I am mistaken about that. 

Q. You were mistaken about that? Do you wish to cor¬ 
rect that? A. Yes, 4 oh, yes. 

Q. You met him then about what year? A. Now, let me 
see. I met him after the death of his wife. No, I met him 
before the death of his wife. That will is dated 1938, the 
first will. 
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Q. Then you met him before the death of his wife? A. 
Yes. 

Q. What year did you meet him ? A. About the time that 
will was made. 

Q. About 1938? A. Uh-huh. 

Q. That was the first time you ever met him ? A. To my 
recollection. I don’t know. 

«••••••••* 

384 Q. And I think you said that the second he didn’t 
mention anything concerning his family, or did he, 

other than changing the name of the executor? A. That 
was about all. 

##••••*•** 

385 Q. Now, there was quite a change between the first 
will which you prepared, dated 1938, and the will 

which you prepared in 1941, wasn’t there, Mr. Taylor? A. 
Yes; very much. 

##••*••#«# 

388 Q. When he made the will of 1941, didn’t he have 
a copy of the will of 1938 so as to show what changes 

he made in the former will ? A. He had the original will of 
1938 he signed. 

Q. But you testified you had destroyed it before you let 
him look at it. Did you let him look at the will before you 
destroyed it? A. I don’t remember. 

«###»##••# 

Q. So you don’t know whether he had before him his 
previous will of 1938, as to what he did or not? A. Now, 
if I am not mistaken, I handed that will of 1938 to him and 
asked him if he wanted me to destroy it, and he said: Yes, 
and he took it in his own hands, if I remember correctly. 

Q. And he destroyed it without looking at it? A. He 
looked at it. 

Q. Well, now, did he now? A. That is my recollection. 
Q. Give your best recollection. A. That is my best 

389 recollection. 
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Q. When you came in and said: Hello, Mr. Obold, 
what happened? A. Well, I believe I said: I brought you 
your new will. I want you to look it over and make certain 
that you approve of the contents, and he did so, and then 
I had the other will, if I am not mistaken, and turned that 
will over to him and he looked at it, and to the best of my 
recollection I asked him if he wished me to distroy it, and 
he said: Yes, and I did. 

Q. Then you did show him the will of 1938? A. Yes. 

391 Q. Did he speak well of Mark? A. I don’t know 
that Mark came up in the conversation. I don’t know 

that it did. 

Q. Didn’t .Francis’ name come up in the conversation? 
A. I don’t recall. 

#••*#••**** 

392 The Witness: The two wills were so different it 
would be folly to ask him any questions, in my esti¬ 
mation. 

• ••*••###* 

393 Q. Now, did he say—you say he dictated the part 
concerning the Archbishop; is that correct? A. Yes, 

sir. He just simply said the Archbishop of Baltimore. 

Q. He said the Archbishop of Baltimore? A. Yes, and I 
explained to him the provision of the Code of Laws of the 
District of Columbia. 

Q. Now, wasn’t that your dictation, this part: To His 
Excellency, the Archbishop for the Diocese of Baltimore, 
Maryland, individually and not as Archbishop? A. I told 
him about that. 

• •••***•** 

394 Q. And then you took it back to your office and 
made the change and came another time; is that 

right? A. Yes, sir; three trips. 

/ 
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398 Q. Did you go once or twice on the 30th? A. I 
don’t remember. 

*••••••••• 

399 Q. Did he have a beard that day? A. I think he 
did. I don’t think I have ever seen him without a 

beard. 

#•••••••** 

414 Lillian N. Curtis was called as a witness for and 
in behalf of the Caveatees 

415 Direct Examination 

By Mr. Patterson: 

«*•••*•##« 

Q. Where do you live, Mrs. Curtis? A. Ill Brandywine 
Place, Southeast. 

Q. Are you a registered nurse? A. Yes, sir, I am. 

Q. How long have you been a registered nurse? A. Since 
January, 1942. 

Q. Do you nurse or have you ever nursed in George 
Washington University Hospital? A. Yes, sir, I have. 

Q. Were you nursing there in the spring of 1944? A. 
Yes, I was. 

Q. 1945,1 should have said. A. Yes. 

Q. Did vou meet and have as a patient there in the spring 
of ’45, Mr. William X. Obold? A. Yes, I did. 

416 Q. For how long a time did you nurse him? A. 
Very nearly four weeks. I think minus one day of 

being four weeks. 

Q. Did you nurse him up to the time of his death? A. 
Yes. 

Q. Did you see him every day during that time? A. Yes. 
Q. What -were your hours of duty? A. 8 a. m. to 4 p. m. 
Q. What w’as his condition as you observed it? 

Mr. Ousick: May it please the Court, you mean physical 
or what? 
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Mr. Patterson: I mean now about his physical condition. 
Mr. Cusick: I am just wondering whether this witness 
ever saw him prior to ’45, otherwise there would be no basis 
for comparison. This was four years after the making of 
the will. 

Mr. Patterson: That is competent. 

The Court: I think it is competent evidence. It goes to 
the weight. 

**#####*#* 

The Witness: He was not acutely ill. The first week, 

417 the first few weeks he came in he did have gangrene, 
but he was rational, able to carry on a good conver¬ 
sation until about a week before he passed away. 

**•••***#• 

Q. What were some of the things he talked about ? A. He 
spoke a great deal of his illness, and he didn’t wish to have 
his foot amputated because he just could not see any rea¬ 
son for having it done, and he spoke about how he got sick, 
lie wasn’t a great conversationalist. 

Q. What was his disposition as a patient? A. The first 
few days he was very difficult to care for. After that I 
think he seemed to gain confidence in me and seemed to take 
a liking to me, and we got along fine. He had a good dis¬ 
position. 

Q. Did any members of his family visit while he was 
there? A. Yes. 

Q. Who were some of them? A. Two sons, a sister, and 
his two brothers. 

Q. Which sons? A. I don’t recall their names. Both 
were in the Army. 

Q. His sister, Mrs. Willmuth, and two brothers? A. Yes. 
Q. As a result of your observation of Mr. Obold through¬ 
out the time you nursed him, did you form an opinion 

418 as to his state of mind? A. Yes. 

The Court: What do you mean by state of mind ? 
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By Mr. Patterson: 

Q. Did you form an opinion as to whether he was of 
sound or unsound mind? A. He was of sound mind, in my 
opinion. 

Q. Is that your opinion today? A. Yes. 

Q. Did you see anything in his conduct or observe any¬ 
thing in his conversation that suggested the contrary to 
you A. No. 

»*•••#•#*• 

Cross Examination 
By Mr. Cusick: 

424 Q. Now, then, you had never seen Mr. Obold prior 
to the time when you saw him in the hospital in ’45, 

did you? A. No, I didn’t. 

«#•••*•#*• 

425 Mamie Hadaway was called as a witness for and in 
behalf of the Caveatees 

**#•*•#*•# 

Direct Examination 
Bv Mr. Patterson: 

V 

Q. State your full name. A. Miss Mamie Hadaway. 

Q. And your residence? A. 5301 New Hampshire 

426 Avenue, Northwest. 

Q. And your profession ? A. I am a graduate reg¬ 
istered nurse. 

*••••#•**• 

By Mr. Patterson: 

Q. Did you ever nurse in George Washington University 
Hospital ? A. I nursed there most of the time. 

Q. Are you nursing there now? A. Yes. 

Q. Did you nurse there in the spring of last year, of ’45? 
A. Yes, I did. 
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Q. Did you have as a patient there in the spring of ’45 
Mr. William X. Obold? A. Yes, I did. 

Q. Do you recall during what period of time you nursed 
Mr. Obold.’ A. I went on with him on May 7th through 
the 15th. 

Q. Eight days ? A. Nine days; through the 15th. 

Q. Did you nurse him in the day or night time? 

427 A. 1 nursed him in the evening, from 4 to 12. 

Q. Did you observe his condition during the hours 
you nursed him? A. Yes, I did. 

Q. Did you talk with him? A. Yes. 

Q. He talked with you ? A. Oh, yes. 

Q. Every day? A. Every day. 

Q. Did you observe or did anybody come to see him dur¬ 
ing the time vou nursed him? A. Yes. Two of his sons came 
at different times and visited him and his brothers. 

Q. Two brothers? A. Yes. 

Q. Only two brothers came? A. Two brothers that I re¬ 
call. 

Q. Any other persons visit him? Do you recall? A. 
There was some ladies came in to visit him, some elderly 
ladies. 

Q. As a result of your observations of Mr. Obold during 
lliose days, did you form an opinion as to whether he was 
of sound or unsound mind? A. Well, yes, I would say 

428 that he was of sound mind. He talked very sensibly 
to me. 

Q. Is that your opinion today? A. Yes, it is. 

****•*•#•# 

429 Q. Did you hear any conversation relative 1o a 
will, Mr. Obold’s will? A. Well, I did. Francis 

would say to him: Do you have anything to tell me, or do 
you have anything to talk over with me, so he was trying 
to be— 

Mr. Ousick (interposing): I object to that. 

The Court: Do not give your conclusions. 
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By Mr. Patterson: 

Q. What did you hear his father say? A. His father 
would always say no, no, and then—do you want me to go 
ahead? 

Q. I want you to state such conversation as you heard. 
A. Afterwards, later he said to me, after visiting hours, 
after it was all over, he probably had it on his mind and he 
said, well, — 

430 Mr. Cusick: (Interposing) I object to that. 

Mr. Patterson: It has a bearing on his state of 

mind. 

Mr. Cusick: Go ahead. 

Mr. Patterson: Go on. 

The Witness: He said: I have some money. They are 
trying to find out what I am going to do with it, how I am 
;going to leave it, and he said: They haven’t found out a 
thing and they are not going to find out a thing. He just 
volunteered that to me. 

I didn’t ask him any questions. We don’t ask questions 
about personal matters, but he just told me that. He just 
• volunteered that. 

By Mr. Patterson: 

Q. Was that following a visit by Francis? A. Yes. 

Q. And how close was it to that visit when he told you 
that? A. I guess some time later, after the visitors left in 
the evening. He just said that. 

0. Did he discuss his will with you on any other occasion? 
A. He never said to me whether or not he had a will but he 
just said, just made that statement. 

431 Cross Examination 

By Mr. Cusick: 

##•••••*•• 

437 Q. You knew nothing concerning his habits or his 
condition or anything? A. No. 

*••••••••• 
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438 Elizabeth Reid Sockman was called as a witness 
for and in behalf of the Caveatees 

**••**###» 

Direct Examination 
By Mr. Patterson: 

«*#•*•**#*# 

Q. What is your profession? A. Registered nurse. 

Q. Did you ever nurse at the George Washington 

439 University Hospital ? A. Yes, sir. 

Q. Do you nurse there now? A. Yes, sir. 

Q. Did you nurse there during the spring of last year, 
1945? A. Yes, sir. 

Q. Did you have as one of your patients a Mr. William X. 
Obold? A. Yes, sir. 

Q. Do you recall how long you nursed him ? A. Not ex¬ 
actly. 

Q. Approximately ? A. Approximately two weeks. I am 
not very sure about that. 

Q. Do you know what month? A. It was the month of 
May. I am not sure of the dates. 

Q. Were you on duty in the day or night times with Mr. 
Obold? A. Night. 

Q. Did you observe him throughout the time you were 
nursinghim? A. Yes, sir. 

Q. Did you talk to him? A. Yes. 

440 Q. Did he talk with you? A. Yes. 

Q. What are some of the things you talked about ? 
A. It was mostly his condition because he was in the ward 
where there were several other people. He didn’t talk 
much because I was on at night 
Q. He was in a ward? A. Yes. 
#*••••*••* 

Q. As a result of your observations of Mr. Obold, your 
conversations with him, did you form an opinion as to 
whether he was of sound or unsound mind? A. He ap¬ 
peared sound to me. 
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Q. Is that your opinion today? A. Yes; he was of sound 
mind when I nursed him. 

Q. Was there anything in his actions, or appearance, con¬ 
versation, or the nature of his language which sug- 
441 gested to you that he was of unsound mind? A. No, 
not at that time. 

#*••••#*♦# 

446 Father Joseph E. Gedra was called as a witness for 
and in behalf of the Caveatees 

* *•#•****# 

447 Direct Examination 

By Mr. Patterson: 

Q. Father, will you state your full name? A. Father 
Joseph E. Gedra. 

Q. Are you a priest of the Roman Catholic Church ? A. 
Yes, sir, I am. 

Q. Where do you reside? A. 1315 8th Street, Northwest. 
That is at the Immaculate Conception. 

Q. Are you the rector of the Immaculate Conception 
Church ? A. Yes, sir, I am the pastor there now. 

Q. How long have you been the pastor? A. Just since 
January but I have been assigned there about ten years 
ago. 

Q. And been there continuously since ten years ago? A. 
Yes. 

Q. And the testimony shows that is at 8tli and N Streets, 
Northwest ? A. That is correct. 

Q. Did you know the late William X. Obold? A. Yes, I 
did. 

Q. During what period of time did you know him ? 

448 A. Well, I think I know him for about the past seven 
years, that is, prior to his death, when he came to live 

with his son John. I don’t remember the exact year but it 
was shortly after I got there. I think about two or three 
years after I arrived, and he was residing with him. I 
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don’t know whether he left for a while or not but if he did, 
he certainly returned, and then I have been attending him 
in his last moments. 

Q. So you visited there, you think, what year ? A. I think 
it is rather, to be conservative, I would say about seven 
years ago. That is prior to his death, Your Honor. 

Q. Seven years prior to his death? 

Mr. Cusick: Seven years ago. 

By Mr. Patterson: 

Q. Prior to his death? A. Yes, sir. 

Q. And you continued to visit him up to the time of his 
death ? A. On and off. I visited him. I did visit him at 
the beginning and I attended to him spiritually, and when 
the assistant, Father Bradley came, I divided the work and 
he had to take over some of the assignments. So he was 
the one that was attending Mr. Obold during that time, until 
Father Bradley transferred to Baltimore, and then I re¬ 
sumed looking after him. 

Q. When you were looking after him personally, 
449 did you attend him at 1107 10th Street, Northwest ? 
A. Yes, sir, I did. 

Q. Where his son John lived? A. Yes, sir. 

Q. How frequently did you see him, Father? A. Well, 
off and on, and sometimes it would be once a month and 
sometimes every two months, whenever I was in the neigh¬ 
borhood I would drop in to see him, and then when Father 

Bradlev took over it was verv rare. I called on him towards 
* * 

the end when he was in George Washington Hospital. He 
called me and I visited him rather frequently then. 

Q. Was he a communicant of your church? A. Yes, he 
was. 

Q. Did you administer communion to him on these visits ? 
A. Oh, yes, frequently; not on every visit, but very often I 
did bring Holy Communion. 

Q. What are some of the things you discussed with him, 
apart from spiritual matters, on these visits? A. Well, at 


the beginning he was confiding in me some of his trouble, 
the loss of his wife, and then one thing in particular that 
was in his mind was about his boy John, that is the gentle¬ 
man seated there now, and that wasn’t his father’s worry 
but likewise my worry, and I spoke to John about his spiri¬ 
tual condition, and his father time and time again would 
confide in me about the way he was living. 

450 Q. What did he say? What did he say about that? 
A. Well, he was very much worried about his affairs, 

that is, his moral affairs. 

• *#*•••••* 

The Witness: Well, now, your first interest is in the 
spiritual welfare of the parishioners and John happened 
to be one, and he was living in what is known as common 
law marriage, and I talked to John about that mv- 

451 self, and his father was confiding in me about John’s 
condition, and he said he doesn’t know what to do 

about that particular situation and he said that he was 
somewhat worried and if I could be of help to him at all, 
and I then tried to do everything I possibly could from the 
religious point of view. 

Now, that statement, this happened on a number of occa¬ 
sions and coming from his father showed that he was very 
much perturbed about the living conditions of his son, even 
before he died, and after that when John was still in service 
and he hadn’t returned yet, he was still telling me about 
John’s condition. He said he wished that before he died 
he would like to see him brought back into the church again. 
Now, that is about all the things I would like to mention. 

By Mr. Patterson: 

Q. Was this condition referred to, as living in a common 
law marriage condition, existing at this house at 1107 10th 
Street, Northwest, as far as you know? A. Well, I don’t 
know whether it is now or not. 

Q. It was then? A. Yes, it w’as then. 
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Q. Did you talk to John about it? A. Any number of 
times I have. He knows it. 

Q. Did he say or did he admit that was the condition 
existing there? A. Oh, yes, he did. In fact, one 

452 time, I believe, he remarked to me not to mention it 
to his cousin, Father (Singling, and I promised I 

would not only on condition that John would adjust himself 
and give up that particular way of life. 

• ••«•••••* 

453 The Court: I understood the witness to say that 
the lady and the son John were living as husband 

and wife, as common law husband and wife. Isn’t that 
what you said? 

The Witness: Yes, sir, Your Honor. 

By Mr. Patterson : 

Q. Did you ever see the lady in the house? A. Oh, yes. 
She w T as practically there every time I went there. 

Q. Do you know her name ? A. I think it is Ethel. That 
is the first name. I don’t remember the last name. 

Q. In your conversation, if you had one, with Mr. Obold 
regarding his will, did he make any statements or did he 
give any reason for any bequests that were in it, do you 
recall? A. He just mentioned the church specifically, that 
he wanted to leave something to the church for masses to 
be said for the deceased, for himself and also his wife, and 
lie also said he was going to leave something to the Arch¬ 
bishop for whatever purpose the Archbishop wanted to 
use it. 

Q. He told you that? A. Yes. 

Q. Father, based on your visits to Mr. Obold, your obser¬ 
vations of him, your conversations with him, did you form 
an opinion as to whether he was of sound or unsound mind? 
A. I never found him to be to the contrary. He was 

454 just as much in a normal condition when I attended 
to him in his last moments as when I first met him. 

Q. Throughout all the time that you knew him, did he by 
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conduct or conversations or actions do anything that would 
suggest to you that he was of unsound mind? A. I could 
not recall any incident. 

Q. Is it your opinion now that he was of sound mind 
throughout all that time! A. Oh, definitely. 

Q. Is it your opinion that he was of sound mind on Octo¬ 
ber 30, 1941, the day he made his will? A. Well, I don’t 
know when he made his will, but I do know this: From my 
subsequent visits from that time that you mentioned, I had 
no reason to believe that he was of abnormal mind. 

Q. Or of unsound mind ? A. Or of unsound mind. I had 
no reason to believe that. 

**#•**•••# 

Cross Examination 
By Mr. Cusick: 

Q. Father, when you first met Mr. Obold wasn’t that un¬ 
der the circumstances when John went to the rectory and 
asked you to come to see his father? A. That is correct. 

Q. That was the first time you met Mr. Obold, 
455 wasn’t it? A. Yes, sir. 

Q. The father? A. Yes. 

Q. That is John, and that is the boy you just mentioned ? 
A. Yes, one of the boys. 

Q. Prior to that time, unless you feel it would be divulg¬ 
ing something which you think you should not, was Mr. 
Obold out of his church or going to church? A. I would 
rather not answer that. 

• ••••••••# 

Q. Were there any times that he was irritable when you 
were there? A. Several times he was, and I don’t know 
whether it would be pertinent for me to mention it, but he 
was very much, as I mentioned, concerned first of all about 
this condition, and secondly, about their conduct, which was 
rather unbecoming, drinking and cursing and swearing, and 
he objected to such language and he did likewise to the 
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carryings on, and he told me then if he could possibly get 
out of there some way or other that he would make arrange¬ 
ments to do so. I don’t remember very clearly but I think 
he did leave once but then returned. As I say, I am not 
positive about that. 

• ••••#•*•# 

457 Q. He was rather an ill man when you saw him, 
was he not, Father? A. At times he was when he 

would get those attacks. 

458 Annie Kinslow was called as a witness for and in 
behalf of the Caveatees 

• •###•#•#• 

Direct Examination 
By Mr. Patterson: 

Are you married or single? A. Married. 

Q. What is your husband’s name? A. William P. 
Kinslow. 

Q. What is his business? A. We are in the sea food 
business. 

Q. Kinslow’s Market? A. Yes, sir. 

Q. On what street is that? A. On M Street. I was just 
going to say: I think I have seen you out there quite often. 
Q. Where do you reside, Mrs. Kinslow? A. On Massa¬ 
chusetts Avenue, 5101 Massachusetts Avenue. 

459 Q. Are you related to Mr. William X. Obold? A. 
Yes; he is my first cousin. 

• •••*•#••• 

461 Q. Let me finish the question. Did you visit him 
while he was living in a rooming house run by his son 
John on 10th Street ? A. No. 

Q. Did vou attend the funeral of Mrs. William X. Obold? 
A. I did. * 
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Q. That was what year? Do you recall? A. Well, I think 
it was ’41,1 think. 

Q. ’41? A. I think so. I can’t memorize. 

Q. Did you see Mr. William X. Obold there? A. Yes. 

Q. Did you talk to him? A. Yes, I did talk to him. 

Q. Did you observe him ? A. Oh, yes. 

Q. Describe his appearance and conduct on this occasion? 
A. Well, he was normal as anybody else would be. I didn’t 
see anything wrong with him. 

462 Q. Was his conduct or was it not that of the normal 
man of the funeral of his wife? A. Yes. 

Q. Have you an opinion based on your acquaintance, your 
observations and your acquaintance with Mr. Obold, 
whether he was of sound or unsound mind on October 30, 
1941? 

Mr. Cusick: I object to that. I think sufficient founda¬ 
tion has not been laid by this witness’ testimony from which 
she can form an opinion. She didn’t see him in 10th Street 
in ’41. 

• •••*•*••• 

Q. I will ask this: At the times and on the occasions 
when vou observed and saw Mr. William X. Obold, based 
on these, have you an opinion of whether he was of sound 
or unsound mind on these occasions? A. He was always 
sound. 

Q. Is that your opinion today? A. Yes. 

**•*••#••* 

463 Cross Examination 

Bv Mr. Cusick: 

• ••••••••• 

Q. And did you visit him after he was married? A. Well, 
a little; not much, because he was a long ways out from 
where we lived. 

• ••••••••• 
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464 Q. It was years ago ? How many years ago do you 
think it was the last time you visited their home ? A. 
I didn’t know. 

Q. When they wrere living together? A. I don’t know. 

Q. Would you say that was ten years, fifteen years, 
twenty years? A. I can’t answer the question. 

• ••••••••# 

Q. But you can state whether it was ten, fifteen, or twenty 
years? A. I don’t know. I visited him years ago. Con¬ 
ditions were such in their home that I just didn’t visit, and 
I always inquired as to how things were. 

• •••••*••* 

466 Q. Now, do you know the brothers of Mr. Obold? 
A. Yes; sure. 

Q. Did you visit them ? A. Oh, yes. 

Q. How often would you say you visited them? A. I 
visited the family all the time, practically. 

• ••*#•##•• 

Q. Now, you were never very friendly with Mrs. Obold, 
were you, the decedent’s wife? A. No. 

• ••«>*•*••• 

467 Q. When was the last time you saw Mr. Obold, the 
deceased? A. At the funeral of his wife. 

«••••••••• 

469 You saw him about four years prior to the death 
of his wife? A. Yes. 

Q. That would be about 1937; is that right? A. Yes; 
about. 

Q. And where was Mr. Obold living at that time? A. I 
don’t know 7 . I suppose he w 7 as living in Tuxedo; I don’t 
know. 
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476 Harry B. Obold was called as a witness for and in 
behalf of the Caveatees 

• *••••*••• 

Direct Examination 
By Mr. Patterson: 

477 Q. Mr. Obold, your name is Harry B. Obold? A. 
Harry B. Obold; that is right. 

Q. A little louder, please. A. Yes; that is right. 

Q. Where do you reside? A. I reside at 1800 Kenilworth 
Avenue, Northeast. 

Q. Are you one of the executors named in the will of— 
A. (Interposing) I am. 

Q. Of William X. Obold? A. I am. 

Q. Are you a brother of the late William X. Obold? A. 
I am. 

Q. How many brothers and sisters were there in your 
family? A. There were three brothers and one sister. 

Q. How many brothers of the brothers are living? A. 
They are all living except one. 

Q. So the brothers are yourself and Mr. Francis Obold, 
who is an executor with you, and one named Joseph; is 
that correct? A. You are right. 

Q. Who is vour sister? A. Her maiden name was Marv 
Obold. 

Q. What was her married name? A. Married? Mary 
Willmuth. 

478 Q. What is your age? A. 61; born in 1885. 

• •••••#••• 

479 Q. Where are you employed? A. With the Wash¬ 
ington Terminal Company. I have been employed 

there for 29 years. 

Q. In what capacity? A. Electrical; Electrical De¬ 
partment. 
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Q. Did you and your brother William grow up together 
in the same house? A. Yes, we grew up together in the 
same house. He lived in the same house until he was 
married. 

Q. Where was that house? A. 16 7th Street, Northeast. 

Q. 16 7th Street, Northeast? A. Yes. 

Q. How old was William when he was married? A. 
About 22 or 23; I am not sure. Either 22 or 23, no older 
than 23. I don’t think he was that old. 

Q. Did he have a trade or business? A. When he mar¬ 
ried, he was working at the painting business. 

Q. How long before he married did he work as a painter? 

A. He worked practically all his life. That is all 
480 I ever knew him to be. 

Q. Did he ever have a painting business of his own ? 
A. Yes, he did. 

Q. Did he employ other painters as a contractor? A. He 
was a contractor for a few years. He took generally any 
work. 

Q. During what years was he a painting contractor? A. 
When he worked for Dowell on 17th and Bennings Road. 

Q. What? A. He worked for Dowell. 

Q. The question is— A. (Interposing) He did contract¬ 
ing for him. 

Q. Was he a contractor at that time? A. Yes, he took a 
row of houses, and he must have been a contractor. That 
is what I call a contractor. 

Q. How long ago was that ? A. About 25 years ago. 

Q. After ceased being a contractor, did he keep on paint¬ 
ing for other people ? A. Yes, he kept on painting for them 
all the time. 

Q. When did he stop work? A. Stopped work when he 
was about 50 years old. 

Q. In what year was he born? A. I could not tell you 
that because all I can do is keep track of my own age. 
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481 By the Court: 

Q. How much older was he then you are? A. Well, he 
was about 10 years older than I am. 

• *••••*••• 

483 Of course, in the years back there I didn’t visit him 
at all to amount to anything because he had trouble 

with his wife, and I would go and talk to him on the street 
cars, and I would see him and talk to him then. 

Q. So you stopped visiting him? Did you stop 

484 visiting him because of difficulty with his wife? A. 

I don’t -want to interfere. Let people have their fam- 

ilv business out. I would not interfere with them. 

•> 

Q. After you stopped visiting him at that time, you say 
you used to see him on the street car? A. Yes, on the street 
car, on an average of once a week. 

Q. Did you talk with him? A. Yes. 

Q. Did you talk with him about his affairs? A. Yes, he 
talked to me more about his affairs than he did before. The 
reason he talked to me in the late years was because he 
knew that I knew the program more than anybody in the 
Obold family. 

• ••••••••• 

485 Q. When he spoke to you about his wife in these 

late vears, what was his manner toward her as vou 
* ' • 

observed it? A. He thought a lot of his wife. 

Q. Did he ever speak disrespectfully of her? A. No, he 
thought a lot of her. 

**•••••••# 

489 Q. Now, Mr. Obold, did you observe the treatment 
of his boys by your brother William? A. He treated 
them just like a father would treat them, just like you 
would have a boy. 

Q. Did you observe any evidence of cruelty? A. Never 
in my life. 
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Q. Or unreasonableness towards them? A. Never, I 
never did to his boys or abuse them or the like. 

• ••*#*•*#* 

492 Q. How frequently did you visit him at the 1107 

10th Street address? A. Practicallv everv week that 

% 

I could set in. Sometimes I could not get in, and I went to 
the door and the door was locked, and I knocked at the door 
and no one answered and no one was there. A lot of 
times no one was there but Will. 

Q. Who lived in that house? A. John lived in that house. 
He kept boarders, not boarders, roomers. 

Q. Did your visits continue there throughout the time he 
lived there? A. I visited practically every Sunday. I 
might have missed one or so in the month during the time 
he was there, throughout the time he was there. 
#•**#••*•# 

493 Q. How long would you stay on these occasions 
when you visited him? A. Sometimes a half an 

hour, sometimes three hours, and sometimes two hours, 
sometimes. I would stay with him about half an hour on 
each time almost. 

Q. And talk with him? A. Yes; just about the same as 
talking to you. 

Q. What did you talk about? A. About financial busi¬ 
ness, .about investing in these things, about investing. 

• ••••••#** 

497 Q. What was the amount of rental he received 
from the 11th Street house? A. I don’t know what 
the rent was in there because the rent was—one time he got 
a hundred dollars and another time he got, I don’t know 
if it was seventy or eight dollars. I never had the check 
but once in my hand and that was the time he was in the 
hospital and the check came, and he gave me this check to 
pay on his stuff, and I tell you, T will tell you something I 
want to tell you. This man was—I can’t help telling this. 
Mr. Cusick: I object. 
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The Witness: I am going to tell it. 

The Court: You are not going to tell it. 

The Witness: I am going to tell it. 

The Court: Wait just a minute. You let counsel ask the 
questions. I do not want to have to punish you but I will 
have to do it if you insist on telling something by 

408 rule of Court you cannot tell. 

Q. Mr. Obold, did you ever observe your brother having 
any spasms? A. Never had a spasm in his life, never had 
one. 

Q. Did you ever observe him fall as if he were having a 
fit? A. Never fell, never seen him fall or have a fit in my 
life, never have. 

Q. Did you ever on any occasion see him become violently 
angry and then tremble like this (indicating)? A. No, no. 
T have seen him excited in my life but not any more than 
T am sitting right up here now. 

Q. Did you hear of any such spasms? A. Never. 

• ••••••••* 

409 Q. What were his habits in respect to drinking? 
Was he an intemperate man as far as alcoholic 
liquors were concerned, or temperate? A. I will say 

500 I had never seen him under the influence of liquor in 
my life. 

Q. Did he work regularly until he retired or did he lose 
much time from sickness? A. No: never was sick. 

• •••••«••# 

501 Q. Just a moment. Your brother, 1 believe, once 
went to Garfield Hospital? A. He was at Garfield 

Hospital; yes. 

Q. Who paid his expenses there? A. I will tell you how 
the expenses were paid. I paid them through this way: I 
gave a check for $1,000 to pay his expenses at the hospital, 
and he said he would pay me back, and my mother’s estate 
was coming up and we took it out of the estate of my 
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mother’s will, and he paid it back to me, and he said he had 
an agreement and he paid me. 

• *•••••••* 

502 Who signed that instrument (handing a paper 
writing to the witness) ? A. William X. Obold. 

Q. Your brother? A. Yes, that is my brother. 

Q. Whose signature is that ? A. That is my signature. 

503 Mr. Patterson: I will read it. This is it: 

“Assignment. Know all men by these presents that Ella 
E. Obold of Maryland, County of Prince George’s, deceased, 
by her last will and testament dated the 8th day of Jan¬ 
uary, 1938, bequeathed to me certain interests in her 

504 real and personal property, and appointed Francis 
S. Obold and May P. Willmuth as the executors of 

said will, and whereas the said testatrix died on the 7th day 
of May, 1938, and said will was duly probated in the 
Orphan’s Court for Prince George’s County, Maryland, and 
whereas the certain interests bequeathed to me have not 
been paid: Now, in consideration of the sum of One Thou¬ 
sand Dollars, I, William X. Obold, do hereby sell, assign, 
transfer and set over to Harrv B. Obold of Marvland, his 
heirs and assigns, such portion of my interests so be¬ 
queathed to me by said will, as shall equal the sum of One 
Thousand Dollars, together with interest at the rate of 
6 % per annum until paid, with all the powers and remedies 
for the recovery thereof; and the said William X. Obold 
hereby appoints the said Harry B. Obold his true and law¬ 
ful attorney, irrevocable, for and in his name, place and 
stead, to demand, sue for, and recover the same from said 
executors, and upon payment of the same to him to release 
and receipt for the same.” 

Tt is signed bv William X. Obold and as testified bv Mr. 
Harry Obold on the stand it has been paid and he identified 
his signature here. 


* 
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This is marked “Paid in fall, 6/6/39, and there appears 
the name of Harry B. Obold. There also appears as a wit¬ 
ness, Blanche W. Nimetz. 

Mr. Cusick: That is M. 1)., isn’t it? 

Mr. Patterson: M. D., I think it is. 

505 By Mr. Patterson: 

Q. Mr. Obold, it is recited in this instrument that Ella E. 
Obold died on the 7tli day of May, 1938. Was Ella E. Obold 
your mother? A. My mother, yes. 

**#*#**••# 

508 Q. Mr. Obold, when your brother went to George 
Washington University Hospital, do you know who 

paid his hospital expenses there? A. I paid his expenses up 
there during the time until he died. He told me, he said: 
Harry, I want you to pay. He said: These boys would not 
pay it, and I want you to pay it, and he asked me would I 
take care of that and he would pay me back after he got 
well 

509 Q. Now, did you speak with either of the sons 
about the necessary expenses at George Washington 

Hospital? A. That is what I was talking about. 

Q. Did you speak with his sons about that? A. 1 asked 
Francis and my sister did too, would he take care of him, 
and he said he would not have anything to do with it. 
»•*••••*«* 

511 Q. And Will lived here in town until after he was 
married, didn’t he? A. Yes, he lived in town a short 
period. 

Q. Did he go to church here in Washington? A. Why 
sure he went to church in Washington. His wife and he was 
married by her own brother, and you know they went to 
church then. 

Q. He went to church when you grew up in the city? A. 
He was an altar boy there. 
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Q. Now, while he was ill in George Washington Hospital 
before he died, did you tell him about any plans for build¬ 
ing a new church in Maryland? A. No, I didn’t even— 
the only thing I know that I told Will, I said: Will, we 
should have a little chapel out our way, and they have the 
ground and the ground cost $800, and he said: Did you 
give anything? And I said: Yes, more than two hundred. 
That is more than anybody gave, and I said some of thelri 
gave fifty dollars, and some twenty-five, a couple gave a 
hundred, and I gave two hundred dollars. That is all I said. 
He said: That is a good idea. That is just the last couple 
of years. 

512 Q. That was after his will was made, 1 take it, in 
1941? A. Yes. I didn’t know he had a will. It sur¬ 
prised me when he had a will. I didn’t have any idea he 
had one. I didn’t know anything about. I will tell you 

what he did tell me. He told me he w'ants me to carrv the 

% 

will out, when he was sick, carry it out the way he made it, 
and he says: You might have some trouble, and he says: 
For God’s sakes, carry it out, and I said: I will carry it out. 

Q. How long before he died that he told you to see tin* 
will was carried out? A. About a month. 

Q. Mr. Obold, in your opinion was your brother William 
of sound or unsound mind on October 30, 1941 ? A. Oh, his 
mind was just as sound as mine, and anybody that said it 
ain’t is foolish. 

520 By Mr. Cusick: 

Q. Was he very ill when he was in the hospital there? A. 
He was a sick man. He had trouble with his leg. He had 
a sore on his leg, right in the thick part of his leg. 

Q. And that was in about what year? 1937, would you 
say? A. 1938. 

Q. All right. Now, then, he left the hospital and where 
did he go after he left the hospital? 
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521 A. He went after he left the hospital, he went 
down to John at 1107. 

• ••••••««* 

533 Q. With respect to the whisky certificates, the 
warehouse receipts that he bought, you testified that 

534 he bought them and sold them at a loss; is that right? 
A. He told me he sold them at a loss. He told me out 

of his own mouth that he sold them at a loss. 

• ••*•••*** 

538 May P. WiUmuth was called as a witness for and 
in behalf of the Caveatees 

#*•••*•••• 

Direct Examination 
By Mr. Patterson: 

##••••##<** 

Q. Where do you reside? A. 1800 Kenilworth Avenue. 

#*•#•••##* 

539 Q. How long have you lived at 1800 Kenilworth 
Avenue? A. Since 1903. 

Q. Are you related to the late William X. Obold? A. 1 
am his only sister. 

Q. Are you the oldest member of the family? A. 1 am. 
I will be 74 my next birthday. 

Q. How much older were you than your brother William? 
A. Five years and four months older. 

• *•###•**• 

540 Q. Do you recall whether your brother William had 
a mark or scar on his forehead ? A. Oh, yes, I know 

all about that. 

Q. Do you remember? A. I remember. 

Q. When it occurred? A. I remember. Oh, it happened, 

it happened on a Saturday. My mother and I had gone— 

it was the next Sunday was my confirmation. On Sunday 

I would be confirmed. I was 14 vears old, and mv mother 

* * • 
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and I were going to church, and we left the three boys 
home, and Mrs. German, the lady next door, said: I will 
take care of the boys. 

Will was about 9 years old, and my brother Joe comes 
next, and I don’t know whether he was in the yard at the 
time, but Harry, who was about 5 years old, was in the yard. 
They were flying a kite and it went up on the roof. 

*#•#•##*#* 

541 A. It happeneed about 4 o’clock, and we got home 
about half past 4. 

Q. Was he conscious? A. Oh, my, yes. 

*#•#•#*#*# 

It was a scalp wound. I will tell you how he fell off. The 
string of the kite caught on the chimney. The chimney was 
in the corner and so the bathroom was here (indicating), 
and he crawled out, crawled out to the two shutters to get 
the string line, and as he got the string line, he went back¬ 
wards, like this, but there was a gutter spout there and he 
went hands over head and he struck the gutter spout, and 
tlie result was it was a scalp wound, hut when he went down 
on the ground, it was more than that, and the force of this 
broke his arms, right here (indicating), and he carried the 
scars to his death. 

Q. Broke his arms? A. Yes 

• •**••••*>* 

542 Q. Did he ever lose consciousness or faint as a re¬ 
sult of that? A. No, he never. He never had any¬ 
thing wrong with him or spell or anything. 

Remember, he was a painter and he used those two arms, 
and he went high and he never had spells. 

Q. Did he ever complain of his head after that ? A. Never. 
Q. Did he get well very quickly? A. Very quickly. 

543 It healed quickly. I remember that time as if it were 
yesterday. 

Q. You know your brother until the time of his death? A. 
Yes. I would see my brother often. My brother had to 
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pass our house when he went to work. I saw him in the 
morning going up the road or coming back that way. The 
road had a curve, and when lie went by the house he would 
stop by or wave his hand. lie was all right. 

Q. Did you ever hear that he had epilepsy? A. I never 
heard of any of our family having epilepsy, never. 

Q. Did you ever know your brother to ever fall or faint? 
A. Never. 

#-»##•##*** 

Q. Let me ask another question: Did you ever observe 
your brother have violent paroxysms of anger and then be 
unable to restrain himself and go this (indicating) ? A. No, 
sir. 

Q. Did such a thing like that happen while you were living 
in the house? A. No. 

544 Q. Or at any time ? A. No, sir; no, sir. 

Q. As far as you know? A. No, sir. 

Q. Your brother, you said, was a painter ? A. lie was a 
painter. He worked with his arms and he crawled up lad¬ 
ders to high places, and I have to know the first time yet 
to have him come home or say that he had a spell. 

Q. Did he paint the outside of houses? A. Interior and 
outside of houses; yes. 

Q. Did he have a painting business of his own? A. Yes, 
sir. 

Q. He did? How long? A. Quite a while. I could not tell 
vou the time. 

Q. After that he continued painting for other people? A. 
Yes, sir. He worked for one man in Takoma. If his name 
was mentioned I would know it, but I think it was in Takoma 
Park. 

552 Q. Let me ask you this: Following the separation 
of your brother William and his wife, he went to live 
where first? A. He came directly, he came to our house 
and stayed a while and my brother Joe was there. He 
hadn’t quite gone out to her but he was out there every day 
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but didn’t stay a night, and then he went to my brother 
Frank’s. 

Q. Where? A. My brother Frank’s on Jocelyn Street. 

Q. Your brother William X. Obold went there? A. 

553 Yes. 

Q. In Chevy Chase? A. Yes; in Jocelyn Street. 

Q. Do you know how long he lived there? A. Maybe it 
was, lie was out there all summer. 

Q. Did you have a home down the river somewhere, a 
summer home? A. Yes. It is called Fenwick. We had it 
for 38 years. 

Q. When he went to live with your brother Francis in 
Chevy Chase, did he spend any of his time at your summer 
home? A. Yes, I had him down the river. 

Q. How long a time? A. I think I had him for two weeks 
at one time. 

Q. Did you see anything unusual or abnormal during that 
time? A. No. 

• ••••••##* 

554 Q. Where did you next see him? A. The next time 
I saw him was when I met him on the street at the 

Northeast Market, shortly after I came back. 

Q. The same year? A. Just about a month after. 

Q. Did you talk with him ? A. Yes, sir. 

Q. What did you talk about? A. I talked to him 

555 about my garden, that was most of the things, and 
how it was down the river. W r e l^ever talked about 

family affairs. 

Q. Did he give any indication of a failing mind? A. No, 
sir; no, sir, not a bit. 

Q. Then when did you next see him? Do you know? 
W T hen did you next see him ? A. W r hen did I next see him ? 

Q. Yes. A. I saw him quite often after that. I would 
meet him at the market. He marketed over there and I saw 
him often, and the next time it was at my mother’s funeral. 
Q. Where A. At my mother’s funeral. 
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Q. And you saw him marketing? A. Yes, I would see him 
pretty nearly every week, and he was marketing at 11th and 
12th on H. 

Q. Did you talk with him? A. Yes, always talked with 
him. He had always a big activity and over my activity. 

556 Q. After separation did your brother talk to you 
about his wife? A. No, he never talked so much 

about her. He just used to say: Annie will live to see the 
day she made her mistake, and then when I went to see him 
at the house on 12th Street, he said he felt a little bit better. 
She has told me she is very sorry. She knows she has done 
wrong with me. 

Q. You said 12th Street. Do you mean 10th Street ? 

557 A. Yes, sir, 10th Street. 

Q. About what year was that? A. Maybe a year 
or two years after she died. It was whenever he made that 

wilL 

**•*•••#** 

Q. Do you remember when he lived in a rooming house 
at 11th and Florida Avenue? A. That is where he went 
from our house. 

Q. He went there? A. Yes, sir. 

Q. While he was living at that house, did you meet him 
at the market? A. Yes, sir, every week I would. 

# # * # • • • • # w * 

o 

558 Q. After he left 11th and Florida Avenue, do you 
know where he went to live? A. Well, you know, I 

have heard he moved from 11th and Florida Avenue, he 
moved to John’s house on 11th Street, to 12th Street, or 
10th Street. He lived at John’s house over there. 

Q. On 10th Street? A. Yes, sir 
• ••#•••••• 

Q. While he was living there did you visit him? A. Yes, 
sir, I went there and visited there to see him and I went to 
see him one time. 
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Q. Your answer is “Yes”? How frequently did you visit 
him there? A. Probably not as many times as I thought I 
should. I went right often. It wasn’t very pleasant. 
559 Q. How often would you say? A. Harry and I used 
to go once a month, on Sunday, every bit of once a 
month, and I went during the week, not often. 

Q. While you would visit him what was some of the 
things you talked about? A. One time we went there and 
he said, Will said: May, I have made a will and I left 
everybody something, and I said: You are generous, and 
we talked no more about the will there. 

Q. Did he discuss topics of the day? A. Yes, sir. 

Q. And various tilings? A. Yes, sir, he talked about, lie 
and I talked about things, and I talked about shoveling coal 
on the furnace, and I said: This is the last time, this is 
the last winter I am shoveling, and I said: I am going to 
get an oil burner. 

He said: Oil? Get an oil man. He said: There is one 
living in the house and I will send him to you, and that is 
the way we talked about various affairs. 

• *•#*•*#*«= 

561 Q. Now, do you remember when your brother went 
to Garfield Hospital? A. Yes, sir. 

• **#••#•*« 

Q. What year was that? A. 1938, the year mv mother 
died. 

Q. How frequently did you visit your brother? A. I went 
to see him every day at the hospital, except Sundays. 

• ••#••••#• 

562 Q. On these visits would you talk about general 
subjects? A. Yes, sir. 

Q. Did you notice anything that indicated to you he was 
of unsound mind? A. No, sir. 

Q. On any of these visits? A. Never. 

563 Q. When he came out of the hospital, where did he 
go? A. To John’s house. 
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Q. To live ? A. To John’s house on 10th Street. 

Q. Did you resume your visits? A. Occasionally we went 
there, not as often as I should have, not like when he was 
at the hospital, but I saw him there on an average of twice 
a month. I saw him regular. 

Q. After he left the hospital? A. Yes, sir. 

Q. After he left the hospital, was his mental condition— 
did it remain the same as far as you observed ? A. Fine. 

Q. Did you see him at the funeral of his wife? A. Oh, 
yes. He told me he was going to make another will. 

• ••*•••••« 

564 He said: May, I have made a will. He said: I 
haven’t left the boys very much money because if I 
would have left them money they would have taken it to the 
race track and whiskey places, and he said—by the way, he 
said too about the stock market. That is why I didn’t leave 
them anything. 

He said: I want you to pay my bills. I don’t think 1 
am going to get well. See that my bills are paid, and all 
that money that is left I want it to go to a church, and I 
would like you to get it for that little church and you fight 
for it. 

566 Q. Now, were you ever in the hospital when either 
of his boys visited him? A. I met John in the hos¬ 
pital and I met Mark in the hospital and I met Francis in 
the hospital, and I called Francis in the hallway after his 
father’s leg was amputated, and I said: Your father is 
going to pass out and I»want to have an understanding with 
you right now. What are you going to do ? Are you going 
to take care of his body? 

He said: No. I said: Oh, well, I said: Do you want 
us to take care of him? 

He said: It will be all right with me. He said: But if 
you are going to bury him, he can’t be buried on our lot. 

• ••••••••• 
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569 Q. Now, as the result of your acquaintance and as¬ 
sociation with your brother William, about which you 
have testified, and your observations of him, in your opin¬ 
ion, was he of sound or unsound mind on October 30, 1941 ? 
A. He was sound from the time he was born until he died. 
He was sound all the? time. 

• ••••••#•• 

579 Q. In the house you live in at the present time, that 
is a large house? A. Yes. 

Q. A very large house? A. A big house. One of 

580 the biggest houses out there. 

• •••«*•*•• 

Q. After he came out of the hospital, he started to get 
worse? A. My mother was dead then and that was our 
home, and I had no way of taking care of him, and where he 
went—I thought if he went to John’s, I thought it was just 
as well for John to take care of him. 

• •••*••*•* 

582 Q. You were over at John’s house to visit him 
once a month? A. Maybe oftener. I went although 
it was no pleasure to go there. I went in many times to the 
door and could not get in. 

Q. Why? A. They would not answer the door bell. 

Q. Was there a door there that you had to unlock? A. I 
tried it a couple of times and I could not get in, 

• ••••••#•• 

585 Q. Mrs. WiUmuth, about how large was the scar on 
your brother’s head? A. Well, it runs up through the 
forehead. It started in the forehead, and as far as I can 
remember now, it goes back like that (indicating). It was 
a scalp wound. 

***•*•*#*• 

586 Q. That was done at the same time he broke both 
of his arms? A. Yes, sir. 
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597 Francis S. Obold was called as a witness for and in 
behalf of the Caveatees 

***••••#«* 

Direct Examination 
By Mr. Patterson: 

Q. State your full name. A. Francis Sebastian Obold. 

Q. Where do you reside? A. 3720 Jocelyn Street, North¬ 
west. 

Q. What is your occupation? A. Divisional credit 

598 manager of the Hecht Company. 

Q. How long have you been occupying that posi¬ 
tion ? A. About 13 years. 

Q. Are you related to the late William X. Obold? A. 1 
am. 

Q. What is your relationship? A. Brother. 

Q. You are named one of the executors under the will 
with your brother Harry? A. I am. 

Q. Whereabouts in that family do you come in in age? 
A. At the end, at the bottom. I am the youngest in the 
family. 

599 Q. Did you visit his home at Tuxedo ? A. I did. 

Q. Of course, you knew his wife, Mrs. Annie Obold? 
A. Oh, yes. 

Q. During what period of time did you visit him? A. T 
visited them on the entire time. 

Q. Until they separated? A. Until they separated and 
even after they separated I went out there. 

Q. Up to the time when they separated, did you observe 
his conduct in his home? A. I did. 

600 Q. Mr. Obold, did you observe any tendency 
towards cruelty on his part towards his wife or chil¬ 
dren? A. I never; never. 

Q. During the time he was living with his wife did you 
ever observe him get into any paroxysms or rage? A. 
Never. 
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Q. At home or anywhere else? A. Never. 

Q. What was his temperament? A. Well, he had an easy¬ 
going disposition and all of us get ruffled at times. 

Q. Was he a man of excessive profanity? A. Oh, 
no. 

601 Q. Or vulgarity in language? A. No, no. 

*•#*#«•#«# 

605 Q. Well, now, where did your brother William go 
first after the separation? A. He went to my mother’s 

home. 

Q. Did you see him there? A. Oh, yes. 

Q. Frequently? A. Yes, certainly. 

606 Q. Did he visit you ? A. Yes, he visited me. 

Q. Then did he come to your house for a while? 
A. He did. 

Q. How long did he stay with you? A. Approximately 
three months. 

Q. Did he during this period of several years after the 
separation agreement ask you to call a family confer- 

607 ence ? A. Oh, yes 

Q. What happened? What did you do? A. I went out 
there to Tuexdo and talked to his wife, and she told me that 
—Mark was living out there at that time, and she said she 
had no objection to Mark coming in but that she thought 
it was hopeless because Mark would not say anything any¬ 
way. However, she consented to him coming in and lie did 
come in, and I got in touch with Francis at his office and 
invited him to dinner and explained the conditions to him, 
what it was about, and he agreed to come. 

I specifically invited him for dinner, although he didn’t 
come to dinner. He came after. He said it w T as a misunder¬ 
standing on his part that he didn’t come to dinner, and we 
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liad difficulty in getting John. My wife assisted me in try¬ 
ing to locate the boys and she arranged the dinner. 

So we finally located John. 

********** 

60S A. My brother Will was there, of course. It was 
understood. 

My wife and myself and John and my brother Will sat 
down to dinner, and we had meat at that particular time, 
one of those precious articles that you cannot get now. We 
had meat at that time and I think a very nice dinner was 
served. 

Then after dinner why, Mark and Francis showed up. 1 
think they showed up together, although I understood that 
they just happened to meet outside. Well, of course, then 
we sat around for a few minutes and exchanged courtesies 
of the day and talked about things in general, and then 1 
suggested that the children get together and talk with the 
father. 

Well, Francis didn’t show a very appreciative, wasn’t in 
a very appreciative mood and consequently the conference 
didn’t get so very far. I mean by that, that tlieir father 
explained to him what he wanted and Francis didn’t seem 
to want to go along with him. 

John didn’t seem to, well, he was more or less neutral in 
the affair. Mark didn’t say anything the whole time, and so 
some time later on when they were talking my door bell 
rang, and I went to the door and a policeman was there, 
and I said: What can I do for you? And he said: Well, 
we are watching this house. 

********** 

610 Q. Was there any disturbance of any kind? A. 
None whatsoever. 

612 Q. Did you visit your brother while he lived at 
11th and Florida Avenue? A. Yes, I have been 

there. 
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613 Mr. Obold, did you visit your brother William at 

614 the 10th Street address? A. Yes. 

Q. Frequently or infrequently? A. Oh, I would 
say, quite a number of times. 

Q. Did he go from the 10th Street address to Garfield 
Hospital? A. No, I think from the Florida Avenue address 
to the Garfield Hospital. 

Q. Now, when you would visit him in the 10th Street ad¬ 
dress, would you talk with your brother? A. Oh, yes. 

Q. What were some of the things you talked about? A. 
We would talk about everything. We would talk about cur¬ 
rent events, talk about—I don’t know just what we W’ould 
talk about, but I went up there on several occasions with 
reference to my mother’s will. I was executor of my 
mother’s will, and I went up there to see him. He was one 
of the beneficiaries. I went up to discuss the matter with 
him on several occasions while I was closing out my 
mother’s estate, and we talked about other things. We 
talked about some investments he had. We talked about 
his stock in Takoma Park. We talked about quite a num¬ 
ber of things because Will seemed to have apparently a 
lot of confidence in me and we at times got very confidential. 

Q. Did your visits continue through the year 1941 

615 and thereafter? A. Oh, yes. 

Q. All through ’41 and ’42, and up to the time of 
his death? A. I went there on a number of occasions. 

Q. He always engaged in the conversation? A. Yes. 

Q. Along the same lines you have indicated? A. That is 
right; yes. 

Q. Did you ever observe any abnormality in his conduct 
or conversation or anything with respect to that in connec¬ 
tion with these visits? A. No. He apparently seemed to 
be the same all the time. He had—he was sick. He had 
diabetes. 

Q. Did you ever observe any abnormalities in him at any 
time during his life? A. No. 
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Q. Did you ever hear or know that he was an epileptic? 
A. I never heard of anything like that. I have heard it on 
the stand here but that was the first I ever heard of it. 

Q. Did you ever hear or know of his having fits or 
spasms? A. No, never heard of such a thing. 

Q. There has been some testimony concerning a scar on 
his forehead. Tell us what you observed as to that. A. I 
know he had a scar there, but the rest, as far as his action 
is concerned is hearsay because I was there. I was 
616 around at that particular time and I didn’t think he 
was even hurt. 

Q. Did you ever hear him complain with it? A. Never. 

Q. Did you ever know it to interfere with his work? A. 
Never. He was a painter. 

Q. Painting the outside of houses and climbing around? 
A. Yes. 

619 Q. Based on your observations of your brother 
during all the time about which you have testified, in 
your opinion, was he of sound or unsound mind on Octo¬ 
ber 30, 1941? A. He was definitely of sound mind. 

Q. In your opinion, was he ever of unsound mind? A. 
He was always of sound mind. 

ft#*****##* 

Cross Examination 
By Mr. Cusick: 

621 Q. Wasn’t John on the occasions when you were 

622 present nice to his father? A. Yes. 

Q. Did the father seem to think a lot of John? A. 
Yes, I imagine he did. 

• •••••*••• 

630 Q. You saw nothing strange about having heat in 
one room although having a hot water system which 
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would heat all the other rooms? A. No. I didn’t see any 
need for a hot water system. 

#•##«•##•• 

632 A. I spoke to Francis. I called him in the hall and 
and I said: Francis, do vou know vour father is 

pretty sick, and I said: I don’t know just what the situa¬ 
tion is going to be. I hope he lives to be a hundred years 
old, but in case something does happen with him I would 
like to know what the situation is. 

Well, Francis said: He can’t be buried with my mother. 

633 Q. You would not permit his wife to be buried in 
the Hanover plot, would you? A. Me? 

Q. Yes, sir. A. Why not? 

Mr. Patterson: Answer the question. 

The Witness: No. 

*#**•###•• 

Q. Was there any objection at the time she died where 
she should be buried? A. No. 

Q. Did you attend her funeral? A. I was a pall bearer. 
Q. How was your brother on that occasion, his actions? 
A. Perfectly normal. 

648 (Thereupon the deposition of Miss Dolores Murray 
was read to the jury as follows, Mr. Patterson read¬ 
ing the questions and Mr. Gower reading the answers of 
the witness:) 

“Direct Examination 

“By Mr. Patterson: 

• #*•*##••• 

649 “Q. You have heretofore testified in this case that 
you were one of the subscribing witnesses to the will 

of the late William X. Obold, dated October 30, 1941, which 
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is now under contest in this cause, have you not? A. That’s 
right. 

“Q. Did you know the late William X. Obold prior to the 
time when you went to his home to witness this will? A. 
No. 

“Q. Under what circumstances did you go to his home?'’ 

*######*#* 

650 “The Witness: Mr. Taylor asked me to go with 
him to witness a will of some one who was ill. 

“By Mr. Patterson: 

“Q. That is Mr. William Clark Taylor? A. Mr. William 
Clark Taylor. 

“Q. Prior to the execution of this will on this occasion, 
and the course thereof, did you observe the said William 
X. Obold as to his appearance, conversation, and manner? 
A. Yes, I did. 

“Q. Describe that. A. He was in bed. We had a gen¬ 
eral conversation. I don’t remember just what it was 
about. Mr. Taylor showed him the will. He read it and 
said that was what he wanted. Mr. Taylor asked him if 
he would state it was his will and ask us if we would be 
witnesses, which he did, and he signed it and Mr. Taylor 
and I signed it. 

“Q. How long did you remain there after the will was 
executed? A. Probably not more than five or ten minutes. 
We went there, signed it and went away.” 

• #•**•*••* 

651 “Q. Asa result of your observations of Mr. Obold 
on that occasion did you form an opinion of his 

mental condition at that time?” 

Mr. Cusick: That is where the objection was raised. 
The Court: You objected to it? 

Mr. Cusick: Yes, on the ground there was not sufficient 
opportunity to base an opinion. 

The Court: I will overrule the objection 

*•••••••** 



151 


“A. I did. 

“Q. What was it ? A. I believe him to be sane. 

“Q. Have you an opinion at this time, based on your 
observations at the time when this will was executed, as to 
the state of mind of Mr. William X. Obold?” 

Mr. Cusick: I have the same objection. 

The Court: The same ruling. 

“The Witness: I always have and still do believe that 
Mr. Obold was sane. 

• ••«•••••* 

652 “Cross Examination 
“By Mr. Cusick: 

“Q. Miss Murav, what did Mr. Obold talk about when 
you were there? A. Outside of remembering him saying 
‘This is what I want’, or some words to that effect, I don’t 
remember. It was just a general conversation. 

“Q. Do you remember anything about the general con¬ 
versation ? A. Xo, there wasn’t anything in particular that 
you would remember; just the manner of conversation that 
you would have with someone you hadn’t seen before. I 
was introduced by Mr. Taylor, and Mr. Taylor always tells 
them I am a lawyer; he was examining him along that line. 

“Q. But you remember nothing, or you recall nothing 
that was said by Mr. Obold? A. No. 
#*••**#*•# 

735 The Court’s Charge to the Jury 

The Court: Now, members of the jury, I am quite sure 
you understand generally the kind of action that this is, 
but T want you to understand precisely that, and so I shall 
undertake to explain that to you first, and then the prin¬ 
ciples of law that you should have clearly in mind in pro¬ 
ceeding with vour task of determining what the facts are 
and applying to those facts the law as I shall state it to 
you as to what your verdict should be. 
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The law applicable in the District of Columbia provides, 
in so far as it is applicable here, that no will shall be good 
and effectual for any purpose whatever unless the 

736 person making the same be, if a male, of the full age 
of 21 years, and if a female, of the full age of 18 

years, and be at the time of execution or acknowledging it, 
as hereinafter directed, be of sound and disposing mind 
and capable of executing a valid deed or contract. That 
is the testamentary capacity that is required in respect 
to the issue on that point, which I will hereafter state. 

Now, the law applicable in this District with respect to 
wills further requires that all wills and testaments shall 
be in writing and signed by the testator, or by some other 
person in his presence and by his express direction, and 
shall be attested and subscribed in the presence of the said 
testator by at least two credible witnesses, or else it shall 
be utterly void and of no effect. That is the provision of 
law applicable to what is called the proper execution of 
the will, to which I will allude later. 

Now, a paper writing has been offered for probate, a pro¬ 
cedure required by law, purporting to be the Last Will and 
Testament of William X. Obold. The probate of that will 
has been challenged and attacked by what is known as a 
caveat, which is a term to which we have hung on to through 
long years past, which simply means that those people who 
filed the caveat charge that the paper writing that is offered 
to probate is not the Last Will and Testament of William 
X. Obold, and they assert it is not such will because 

737 it was not executed in the form that the statute re¬ 
quires, or that if so executed in such form, William 

X. Obold did not have the testamentary capacity to execute 
such Last Will and Testament which the statute requires. 

So issues have been framed, as the law provides that they 
shall be in such case, to be tried before and decided by a 
jury, and it is these three questions, those three issues, and 
those alone which you are to pass upon and make answer to. 

Now t , T will read them in the order that they are sub- 
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mitted and then I will have some comments to make relat¬ 
ing to the answers to these three questions. 

Issue No. 1: Was the paper writing filed in this Court 
and bearing date the 30th day of October, 1941, the Last 
Will and Testament of William X. Obold, deceased? And 
then there is a place for your answer, which should be 
“Yes” or “No.” These will be handed to you for your 
convenience in making answers to them. 

Issue No. 2: Was the said paper writing dated the 30th 
day of October, 1941, purporting to be the Last Will and 
Testament of William X. Obold, deceased, executed and at¬ 
tested in due form, as required by law? Now, that is the 
issue as to its proper and sufficient attestation according 
to the statute which I just read you. 

Issue No. 3: Was the said William X. Obold at the time 
of the making and subscribing or of the acknowledg- 
738 ing by him of the said paper writi ng of sound and 
disposing mind and memory and capable of execut¬ 
i ng a valid will! - 

^Now, the answ<?TTb Issue No. 1 depends on how you an¬ 
swer Issues No. 2 and 3. So first you will consider whether 
or not the said paper writing dated the 30th day of October, 
1941, purporting to be the Last Will and Testament of Wil¬ 
liam X. Obold, deceased, whether or not it was executed and 
attested in due form as required by law. 

If your answer to that is “Yes,” you will then undertake 
to answer the following: Was the said William X. Obold 
at the time of the making and subscribing or of the acknowl¬ 
edging by him of the said paper writing of sound and dis¬ 
posing mind and memory and capable of executing a valid 
will? 

Now, if your answer as to the proper attestation and exe¬ 
cution is “Yes,” and if your answer as to the decedent, 
William X. Obold, at that time was that he was of sound 
and disposing mind, if your answer to that is also “Yes,” 
then your answer to No. 1 will be “Yes.” 

If your answer to either No. 2 or 3 is “No,” then your 
answer to No. 1 will be “No,” because it cannot be a valid 
will unless both No. 2 and 3 are answered “Yes.” 
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Now, they are the issues before you. All the evidence 
that has been given in the case is simply for the purpose of 
so aiding and assisting you, to the extent such evidence 
does, in answering these two questions, No. 2 and 3, 

739 because your answer to No. 1 depends on your an¬ 
swer to No. 2 and 3. 

Now, it should be explained to you that the burden of 
proof of the due and proper execution of the will, which is 
Issue No. 2, the burden of proof is upon the caveatees. 

Now, let us get this term straight. The caveatees are the 
persons who seek to probate the will. They are the persons 
defending the validity of the will, and I may during the 
course of mv instructions refer to them either as caveatees 
or defendants because they are named as defendants in this 
case. 

Now, the caveators is the designation of those who seek 
to set aside or challenged the validity of the mil, and I may 
in the course of my instructions refer to them as plaintiffs 
because thev are the ones that are attacking the validitv of 
the will. 

Now, you are instructed that the burden of proof is upon 
the caveatees or the defendants to establish by a fair pre¬ 
ponderance of the evidence that the paper writing purport¬ 
ing to be the Last Will and Testament of William X. Obold, 
deceased, was executed and attested in due form as required 
by law, and I have explained to you what such execution 
and attestation is. 

Now, you are instructed that the burden of proof is upon 
the caveators or the plaintiffs to establish a want of testa¬ 
mentary capacity on the part of the testator at the time of 
the execution of the will by a fair preponderance of the evi¬ 
dence. So, in the first instance, it rests upon the de- 

740 fendants to show that the will was duly and properly 
executed and attested, and the burden of proof is 

upon the plaintiffs or caveators to show by a fair pre¬ 
ponderance of the evidence that there was lacking at the 
time of such execution the testamentary capacity which the 
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statute requires, that is, that the testator was of sound and 
disposing mind and memory at that time. 

What do I mean by a fair preponderance of the evidence? 
What is the measure by which such burden of proof must 
be met? A fair preponderance of the evidence means that 
the party on whom rests the burden of proof must show 
what he must prove by evidence which weighs heavier than 
that on that issue to the contrary. Now, it does not neces¬ 
sarily mean a greater number of witnesses, nor the greater 
mass of testimony, but it means that the evidence on that 
issue must be more satisfactory as to its truth, more con¬ 
vincing to you, than the evidence on that issue to the con¬ 
trary. It must, as the term implies, weigh heavier with you 
than the evidence on that issue to the contrary. If it is 
not as much in weight and convincing power as the evidence 
to the contrary, of course, it does not preponderate. If it 
weighs neither more nor less, if it is neither more nor less 
convincing to you as to its truth than the evidence on that 
issue to the contrary, it does not preponderate, and the de¬ 
cision in that case must go against the person upon whom 
rests the burden of proof on that issue. 

If it is more satisfying and convincing to you as 
741 to its truth than the evidence on that issue to the 
contrary, then it does preponderate, and the party 
who has the burden of proving that has carried the burden 
of proof to establish his contention with respect to that 
issue. What I have said applies equally to both parties as 
respects the matter of the burden of proof on which they 
respectively have the burden of proof for the plaintiffs as 
to the want or lack of testamentary capacity, upon the de¬ 
fendants as to the proper and lawful execution of it and 
the attestation of the paper writing known as the will. 

Now, there have been read to you certain instructions 
which it was stated the Court would give and that was per¬ 
fectly proper, but it is also proper for me to give my in¬ 
structions to you as a whole which will, of course, carry 
with it some repetition of what has been said. 
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We speak of this matter of testamen t ATT nir ni ' fa? which 
is the matter to which the Code, the applicable statute, re¬ 
fers to as be ing of sound mind and memory and capable of 

11 1 akjj^^co]^ - - - --— 

jv»g*- «--iiuLlnfis ^l iat mean? By what criteria, by 
what measure are you to determine wlietTOr or not the tes¬ 
tator in this case was of sound and disposing mind as is 
meant in the statute. Frankly, that has been explained by 
the courts in this jurisdiction, and I include the four ele¬ 
ments or criteria in this instruction which I shall 
742 now give you: You are instructed that you should 
find for the caveatees, the defendants, on the third 
issue relating to the testamentary capacity of the testator, 
if you believe from the evidence that at the time of the 
execution of the purported will, dated October 30,1941, the 
testator, that is, William X. Obold, had s ufficient mind and 
me mory to know and understand these four elements: 

One, what properiy he owned in a general way; 

Two, the persons who would be the natural objects of 
his bounty and his relation toward them; 

Three, the business in which he was engaged when exe¬ 
cuting his will, and the contents thereof; and 

Four, how he wished to dispose of his property and that 
the will carried out his wishes. 

If you find, of course, from the preponderance of the evi¬ 
dence that the testator did not have sufficient mind and 


memory to know and understand those four elements, of 
sound and disposing mind, then you would find that he 
lacked the testamentary capacity which the statute requires, 
and your verdict on that issue would be for the caveators 
or plaintiffs. 

You are instructed that every person who is as much as 
21 years of age is presumed to be of sound and disposing 
mind and capable of making a valid will, and that this pre¬ 
sumption extends through life, irrespective of age or physi¬ 
cal infirmity, unless and until such presumption is 
743 overcome by a preponderance of the evidence, and 
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that is why the burden of proof is on the persons that 
say a person is not of sound and disposing mind because in 
the absence of a fair preponderance of the evidence that he 
is not of such mind and memory, the presumption is that 
he is. 

You are instructed that if a person is shown to have been 
of unsound mind at a given time, the presumption is that 
that condition continues until it is affirmatively shown that 
the mind again became sound, which is another way of 
stating that just as there is a presumption that a man is of 
sound mind until the contrary is shown, so where the con¬ 
trary is showm the presumption is that he continues to be 
of unsound mind until evidence again overcomes that and 
shows that he has returned to soundness of mind. 

You are instructed that in connection with all the evi¬ 
dence in the case you may consider the bequests made in 
the will in determining whether or not the testator is of 
sound or unsound mind at the time of the making of the 
will. 

You are instructed that you would not be justified in find¬ 
ing against the validity of the purported will of October 30, 
1941, merely because you think its provisions are unreason¬ 
able or because such provisions are not in accordance with 
your views of what the testator’s disposition of his prop¬ 
erty should have been, and that in the making of this will 
the testator had the lawful right to leave his prop- 
744 erty to whom he pleased, to the exclusion of the mem¬ 
bers of his family, assuming that he had testamen¬ 
tary capacity. 

You are instructed that in considering the issue relating 
to the testamentary capacity of the testator, your inquiry 
should be directed to the precise time of the execution of 
the will on October 30,1941; that while testimony admitted 
in the cause relating to times before and after that at which 
the said will was executed should be considered as bearing 
upon the state of mind of the testator at the time when the 
will was made, it was only admitted for that purpose, 
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namely, that of showing what the state of his mind w-as at 
the time of the execution of the will; and if you find from 
all the evidence in the case that the testator was of sound 
and disposing mind and capable of making a valid deed or 
contract at the precise moment of the execution of the will, 
your verdict should be such as to sustain the will upon that 
issue, irrespective of any other or different condition of 
mind at a former or later time. 

The opinion of experts is permitted where the person 
testifying is qualified by special study, training, and ex¬ 
perience in a particular field, and the law permits such a 
person to give an opinion in evidence. The jury is not 
bound by expert opinion testimony, but it should be con¬ 
sidered by you in connection with the other evidence in the 
case, if you find that the facts upon which such opin- 
745 ion is based has been established by the evidence. 

That charge relates primarily to the opinion testi¬ 
mony given by a doctor that was called. 

Now, as you may have observed practically every wit¬ 
ness that has been called in this case has been permitted to 
express an opinion as to whether that witness considered 
the testator to be of sound or unsound mind, and the law 
permits an expression of opinion by a layman concerning 
a person whom that witness has had opportunity to know 
and observe. It does not permit the opinion of a lay per¬ 
son, a person not an expert, with respect to something that 
that person has not had an opportunity to observe. It does, 
however, permit an expression of opinion by an expert 
based upon an assumption of facts as to which some evi¬ 
dence has been given in the case, and if you find that the 
facts upon which that expert based his opinion have been 
established by a fair preponderance of the evidence, then 
you should consider that evidence in connection with all the 
evidence in the case and give it such weight as you think 
it should have. 

Of course, if you find that the facts which have been as¬ 
sumed and upon which he bases his opinion have not been 
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established by a fair preponderance of the evidence, then, 
of course, such opinion would have no weight and it should 
not be considered at all. 

Now, those are the principles of law you should have in 
mind clearly in proceeding with your task of examin- 

746 ing the evidence and determining what the facts are, 
and then when you have determined from the evi¬ 
dence what the facts are, you should apply that law in 
reaching your decision and the answers to the questions 
propounded to you, which in this case is your verdict. 

You must understand clearly that you are the sole judges 
of the facts in the case. It is for you to determine what 
those facts are from the evidence by considering the evi¬ 
dence, rejecting such part or parts thereof that you do not 
accept to be true and accurate, and basing your judging 
on that which you do believe to be true and accurate. It is 
for you and you alone to determine what weight you will 
give any particular evidence in the case. 

In performing your task, you will take your recollection 
of the evidence and should that recollection differ from that 
expressed by counsel for either party, or should it differ 
from that expressed by the Court in instances where I have 
had to state my recollection of the evidence for certain pur¬ 
poses that I had to act upon, you should take your recollec¬ 
tion and not that of counsel nor of the Court. 

You are the sole judges of the facts in the case. It is 
your function to weigh the evidence, and to do that, of 
course, you must remember that you are the sole judges 
of the credibility of the witnesses, which means that it is 
for you to determine what testimony that has been 

747 given is to be believed as true and accurate or to be 
rejected as not being true and accurate. 

Now, where there is conflict of testimony, as there is in 
this case, that becomes a somewhat difficult task. To aid 
you in the performance of that task the law recognizes that 
you may call to your aid and assistance certain principles, 
certain guides that out of long experience the law recog- 


160 


nizes to be reliable guides, not necessarily infallible ones, 
and therefore you are to make use of them to the extent, 
and to that extent only, that you believe them to help you 
in arriving at the truth. 

For instance, in weighing the testimony of a witness, you 
may take into consideration the interest, if any, which that 
witness has in the outcome of the trial and consider and 
determine whether or not the testimony of that witness was 
colored or affected by such interest in the outcome of the 
trial. 

You may consider the opportunity or lack of opportunity 
of a witness to know and to have observed the matters con¬ 
cerning which the witness testified about, his capacity and 
ability to have accurately observed and know the matters 
concerning which he has testified, and the capacity and abil¬ 
ity of such witness to have accurately recollected and re¬ 
lated what that witness did observe, or the contrary of all 
those things. 

You may consider the reasonableness or unreasonable¬ 
ness, the probability or improbability of a witness’ testi¬ 
mony in helping you to determine whether or not to 
748 accept such testimony as true and accurate, or the 
contrary. 

You may consider the appearance and demeanor of a wit¬ 
ness on the stand, which is simply another way of saying 
what all of us do in every-day life, you may consider 
whether the witness looks and acts as if that witness is 
truthfully, accurately, fully and frankly relating what that 
witness knows to be so, or the contrary. 

If you believe it has been shown that any witness in this 
cause is either biased or prejudiced for or against either 
party to this cause, you may consider and determine 
whether or not such prejudice or bias has or has not af¬ 
fected or colored the testimony of such witness. 

If you find that any witness has testified falsely concern¬ 
ing any material fact in the case and as to which the wit¬ 
ness could not reasonably have been honestly mistaken, you 
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have the right to reject and disregard and discard entirely 
all of the testimony of such witness on the principle that 
a person who testifies falsely concerning one material fact 
may be testifying falsely concerning other or all material 
facts, or in any event, such a witness is not sufficiently re¬ 
liable to compel a jury to base its judgment on the testi¬ 
mony of that sort of witness. I say you have the right to 
discard entirely all the testimony of a witness who has tes¬ 
tified falsely concerning any material fact, and you do have 
that right but you are not required to do so. You 
749 may, if in your good sound judgment and discretion 
you think you should in the interest of arriving at 
the truth, accept as true part of what a witness has testi¬ 
fied about if you believe it to be true, even though you do 
reject as false other parts of the testimony of such wit¬ 
ness, which is an illustration of the wide latitude which 
the law leaves to your good sound judgment and discretion 
as to what weight should be given the testimony of such 
witness. 

Now, if after weighing all the evidence in this case, as 
I have stated, discarding and rejecting that which you do 
not believe to be true and accurate and basing your judg¬ 
ment on that which you do believe to be true and accurate, 
you believe that it has been shown by a fair preponderance 
of the evidence that the paper writing, dated the 30th day 
of October, 1941, purporting to be the Last Will and Tes¬ 
tament of William X. Obold, deceased, was executed and 
attested in due form as required by law, your answer to 
Issue No. 2 will be ‘ 4 Yes.” If you do not believe that it 
was so executed and attested in due form, or that it has 
not been shown by a fair preponderance of the evidence 
that it was so executed and attested, your answer on that 
issue will be “No.” 

If you believe that it has been shown by a fair pre¬ 
ponderance of the evidence that at the time of the making 
and subscribing or of the acknowledging by him of the 
said paper writing that William X. Obold was not of sound 
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and disposing mind and memory and capable of exe- 
750 cuting a valid will, then your answer to Issue No. 3 
would be “No.” If you do not believe it has been 
shown by a fair preponderance of the evidence that he was 
not of such sound and disposing mind and memory and 
capable of executing a valid will, then your answer to Issue 
No. 3 would be “Yes,” namely, that he was of such sound 
and disposing mind and memory. 

If your answers to Issues No. 2 and 3 are both “Yes,” 
then your answer to the question in Issue No. 1 would be 
“Yes.” 

If your answer to either Issue No. 2 or 3 is “No,” then 
your answer to the question in Issue No. 1 would be “No.” 

• ••••••••• 
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No. 9403 


FRANCIS X. OBOLD, JOHN A. OBOLD, and 
MARK M. OBOLD, Appellants, 

v. 

FRANCIS S. OBOLD and HARRY B. OBOLD, 

Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, holding 
a probate court, admitting to probate and record a paper 
writing dated October 30,1941, as the Last Will and Testa¬ 
ment of one William X. Obold. The caveators are the ap- 
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pellants. The testator died on June 8th, 1945, more than 
three years after the will was made. At the time of his 
death he was around the age of sixty-seven years (J. App. 
45 and 136). The testator’s heirs at law and next of kin 
were three adult sons, the eldest of whom was approxi¬ 
mately forty years old and the youngest approximately 
thirty-two at the time of the testator’s death (J. App. 77- 
78). The testator’s wife from whom he had been separated 
under an agreement without a divorce, had died a few 
months before the date of the making of the will. 

The will made minor bequests to the three sons and to the 
brothers and sister of the decedent; provided One thousand 
dollars for masses for the repose of the testator’s soul 
and the soul of his deceased wife; and, gave the residue of 
his estate to the Roman Catholic Archbishop of the Diocese 
of Baltimore, individually, and not as Archbishop, with di¬ 
rection to sell the property so given him and to use the pro¬ 
ceeds to build a Catholic Church between Landover and 
Benning, Maryland. Two of the testator’s brothers -were 
named executors. 

The testator was a communicant of the Roman Catholic 
Church and had lived and reared his family in Maryland 
in the general locality in which he directed in this will that 
a church be erected (J. App. 90). He was a painter by 
trade and at one time engaged in business for himself as a 
contractor. He worked in the painting business or as a 
painter until he was about fifty years old, at which time 
he retired, except that he thereafter looked after his own 
private affairs. At the time of his death, the testator owned 
real estate in the District of Columbia having the assessed 
value for purposes of taxation of $6,224; certain lots in the 
State of New York, believed by the executors to have no 
value; and, personal property of the estimated value of 
$11,948.84 (J. App. 96). 

The three sons of the testator filed a caveat to this will. 
There were three issues framed on the caveat and sub¬ 
mitted to the jury. These issues though numerically three, 
in realitv amounted to onlv two. 
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(a) Whether the will was executed and attested in due 
form as required by law. 

(b) The issue of testamentary capacity. 

On the issue of whether the will was executed and attested 
in the form required by law, the will together with the tes¬ 
timony of the attesting witnesses, conclusively established 
that it was. There was no substantial evidence controvert¬ 
ing such fact prof erred by the caveators or received by the 
court. On the issue of testamentary capacity, as to which 
the caveators assumed the burden of proof, the testimony 
covered a wide range of time, commencing many years prior 
to the execution of the will and extending thereafter to the 
time of the death of the testator. In endeavoring to carry 
the burden of proof as to this issue, each of the three cavea¬ 
tors testified at length to facts and circumstances beginning 
with their early childhood; and, on such testimony each 
based his opinion that the testator was of unsound mind, 
and in that condition at the time when the will was made. 
The caveators introduced the testimony of other witnesses 
tending to prove that the testator was of unsound mind, the 
same relating to periods prior to and after the date of the 
making of the will, as well as of the time thereof (Testi¬ 
mony of Ethel Kilgore Obold, J. App. 62, 63, and 66). It 
was the contention of the caveators that a fall which the 
testator had when he was nine years old while flying a kite 
from a roof, in which he had suffered a scalp wound, had 
gradually brought on the degree of mental unsoundness 
from which they contended he had thereafter suffered dur¬ 
ing the half century and more elapsing after this fall oc¬ 
curred and before the will was made, and, in effect, that 
the condition was progressive. 

To rebut the foregoing testimony on behalf of the cave¬ 
ators, the caveatees offered the testimony of the two broth¬ 
ers of the testator, who are the executors; of his sister, 
Mrs. Willmuth; of Mrs. Kinslow, a first cousin; of two 
priests, who ministered to his spiritual needs and visited 
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him frequently over long periods of time; and, of nurses 
who attended him shortly before he died. Voluminous, clear 
and convincing testimony covering the period of time both 
anterior and subsequent to the making of the will was so 
offered by the caveatees, both as to the observations of the 
witnesses and their opinions, all of which negatived the tes¬ 
timony of the caveators and tended to prove that the testa¬ 
tor was of sound mind—before the time of the making of 
the will, at the time thereof, and thereafter. The witnesses 
to the will, one of whom was the attorney who drew it and 
who had had long experience at the District Bar in the 
preparation of wills, likewise testified. Each of the said 
witnesses expressed the unqualified opinion that the testa¬ 
tor was of sound mind on the date when the will was made, 
the attesting witnesses so testifying as of the actual moment 
of the execution of the will. The case was submitted to the 
jury under instructions of the court appearing in the rec¬ 
ord ; and, the jury found in favor of the caveatees. There¬ 
after a motion for a new trial was made by the caveators, 
which, after hearing thereon, was overruled by the court 
and the will admitted to probate. 

SUMMARY OF ARGUMENT. 

1. The issues were fairly and fully tried by the court and 
jury. The disputed issues of fact were decided by the jury 
adversely to the caveators’ contentions. The jury’s verdict 
on each of the issues was in full accord with the weight of 
the evidence, and the same should not have been disturbed. 

2. The court’s rulings as to the admissibility of evidence 
were sound in law and without prejudice to the caveators. 

3. The court’s instructions to the jury, including the 
prayers granted for the respective parties, were in accord¬ 
ance with the law and in no way prejudicial to the caveators. 
These instructions were adequate and fair to both sides 
and no prayers for instructions which were offered by cave¬ 
ators and denied by the court should have been granted. 
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4. The testimony was more than sufficient to sustain the 
jury’s verdict finding in favor of the validity of the will, 
in view of which the verdict should not have been disturbed 
on the motion for a new trial, and it was proper for the 
will to be admitted to probate. The court’s action in deny¬ 
ing the motion for a new trial is not reviewable on appeal. 

ARGUMENT. 

I. The Jury’s Verdict on Each of the Issues Was in Accord 
with the Weight of the Evidence and Should Not Have 
Been Disturbed. The Issues Were Fairly and Fully 
Tried. 

The caveatees sustained the burden of proof which the 
law cast upon them to prove by a fair preponderance of the 
evidence that the paper writing proffered as a will was exe¬ 
cuted and attested in due form as was required. For this 
proof the two attesting witnesses each testified to the facts 
and circumstances surrounding the execution of this will. 
William Clark Taylor, one of the witnesses and the attor¬ 
ney who drew the will, proved his own signature, testified 
that it was affixed at the request of William X. Obold, the 
testator, that he saw the testator sign his name, that it was 
signed in the presence of the other witness, Dolores Mur¬ 
ray; he further identified the signature of the other sub¬ 
scribing witness and testified that the testator and the two 
witnesses were present at the same time and in the same 
room when the will was signed; and, that all were in sight 
of each other; that the testator stated at the time that the 
instrument referred to was his last Will and Testament 
and requested the witnesses to sign, which was done (J. 
App. 24). Dolores Murray, the other subscribing witness, 
gave similar testimony to that of the witness William Clark 
Taylor (J. App. 28-29). Testimony of other witnesses fixed 
the testator’s age above that of twenty-one years. The tes¬ 
tator’s death was proved by witnesses and the will itself 
was offered in evidence; there was no substantial evidence 
introduced by the caveators or received by the court con- 
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troverting the clear and conclusive proof of the due and 
proper execution of the will, according to law. 

On the issue of testamentary capacity, as to which the 
burden rested upon the caveators to prove incapacity to 
make a will, there was voluminous testimony on both sides 
covering the period of time commencing when the testa¬ 
tor was nine years old and continuing to the time of his 
death, tending to prove his mental condition. The cave¬ 
ators testified at great length upon this subject, as will ap¬ 
pear from excerpts from their testimony in the joint ap¬ 
pendix. The caveatees offered counter-testimony tending 
to negative the testimony of caveators upon the issue of 
testamentary capacity. The two executors who were broth¬ 
ers of the testator and the testator’s sister who was his 
senior by four years and five months described his life and 
habits up to the time of his. death. Each of these three 
witnesses last mentioned gave clear and convincing testi¬ 
mony in proof of their contention that the testator was of 
sound mind throughout his life and so at the time when 
the will was made. (Testimony of Harry B. Obold, J. App. 
132-135; May P. Willmuth, J. App. 137-139 and 143; and, 
Francis S. Obold, J. App. 147-148.) The opinions of these 
two brothers and this sister of the testator, based on their 
life-long acquaintance and association with him from his 
childhood until the day of his death and their observations 
of him throughout that period of time, is clearly indicated 
in the following testimony which they gave: 

“Q. Mr. Obold, in your opinion was your brother 
William of sound or unsound mind on October 30,1941 ? 
A. Oh, his mind was just as sound as mine, and any¬ 
body that said it ain’t is foolish.” (Testimony of 
Harry B. Obold, J. App. 135) 

“Q. Now, as the result of your acquaintance and as¬ 
sociation with your brother William, about which you 
have testified, and your observations of him, in your 
opinion, was lie of sound or unsound mind on October 
30,1941? A. He was sound from the time he was born 
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until he died. He was sound all the time.” (Testi¬ 
mony of May P. Willmuth, J. App. 143) 

********* 

“Q. Based on your observations of your brother dur¬ 
ing all the time about which you have testified, in your 
opinion was he of sound or unsound mind on October 
30, 1941 ? A. He was definitely of sound mind. 

“Q. In your opinion, was he ever of unsound mind? 
A. lie was always of sound mind.” (Testimony of 
Francis S. Obold, J. App. 148.) 

William Clark Taylor, one of the witnesses to the will, 
who was acquainted with the testator and who had made a 
former will for him several years before, testified to the 
circumstances under which the will was made and executed. 
From this testimony, it appears that the witness conferred 
with the testator at the latter’s home on a day prior to 
that on which the will was executed, and at this time made 
a memorandum of the disposition which the testator wished 
to make of his property; that on a subsequent occasion, he 
called on the testator again with the rough draft which he 
had made and the testator objected to one of the provisions 
in this draft. The draft contained the name of testator’s 
son, John, as executor; the testator informed Mr. Taylor 
that he wished his brother Harry B. Obold to be substituted 
as executor; the witness further testified that he took the 
draft back with him, rewrote the will, and that it was then 
executed as it appeared. The witness testified that in his 
opinion the testator was “Unquestionably of sound and dis¬ 
posing mind.” (J. App. 110-111.) 

Dolores Murray, the other witness to the will, likewise 
testified to the circumstances under which the will was 
made, stating that she observed the testator as to his ap¬ 
pearance, conversation and manner; she stated that testa¬ 
tor read the will; declared that it was what he wanted, and 
asked her and Mr. Taylor to witness the same. She stated 
that as a result of her observations of the testator on that 
occasion, she formed an opinion as to his mental condition, 
and that she believed him to be sane; and, that she still 
entertained the same opinion (J. App. 150-151). 


f 


8 

Mrs. Annie Kinslow testified that she was a cousin of the 
decedent; and, that she attended the funeral of the dece¬ 
dent’s wife, who the record shows died just a few months 
prior to the time when the will was made; that she observed 
the testator on the occasion of this funeral and that she 
talked with him. Concerning the appearance and conduct 
of the testator at that time, and her opinion as to his mental 
condition, she testified thus: 

“Q. Describe his appearance and conduct on this oc¬ 
casion? A. Well, he was normal as anybody else would 
be. I didn’t see anything wrong with him. 

“Q. Was his conduct or was it not that of the normal 

man at the funeral of his wife? A. Yes.” 

• • • • • • • * * * 

“Q. I will ask this: At the time and on the occasions 
when you observed and saw Mr. William X. Obold, 
based on these, have you an opinion of whether he was 
of sound or unsound mind on these occasions? A. He 
was always sound. 

“Q. Is that your opinion today? A. Yes.” (J. App. 
126) 

Father Joseph P. Bradley, testified on behalf of the ca- 
veatees to the effect that he was a priest of the Roman 
Catholic Church, presently residing in Baltimore; that he 
was formerly a Curate at the Immaculate Conception 
Church in the District of Columbia and resided in the Rec¬ 
tory of that church; that he held such position, from August 
8,1938 to January 21,1944; that he became acquainted with 
the testator when he was a patient at Garfield Hospital, 
which he thought was in 1939 and it certainly was not later 
than 1940. A portion of his testimony was as follows: 

“Q. Did you keep your acquaintance with him up 
after that ? A. Yes, I used to see Mr. Obold rather fre¬ 
quently, and over a period of time, I would say, that 
I would see him, well, to be safe, I would say I would 
see him every two weeks and sometimes every week, 
maybe sometimes only once a month, but more fre¬ 
quently every week than once a month. 

“Q. You would visit him? A. Yes. 
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“Q. Where? A. I think the address was 11th—that 
is the house on the corner on 10th Street, in the 1100 
block, and I think it was 1107. 

“Q. Was that where Mr. John Obold lived, his son? 
A. That is right. He did at that time. 

“Q. Yes. You visited him in that house where Mr. 
John Obold lived at the time? A. That is right. 

“Q. And you commenced to visit him there, as far as 
you remember, after he left Garfield Hospital? A. It 
was after he left Garfield Hospital, shortly after that 
I began to see him there. 

“Q. And you continued these visits up to how later, 
Father? A. I would say that was over a period of 
time of approximately two to three years. So it must 
have run into, if it began in 1939, the latter part of 
1939, it must have continued until at least 1942,1 would 
say. 

“Q. When you would visit Mr. Obold, approximately 
how long would you stay with him? A. Well, that 
varied again. Sometimes it was longer than other 
times. I sometimes would only drop in for a few 
moments. At other times I might stay for half an hour, 
and I suppose generally it would be for a period of 
time for about 20 minutes. 

“Q. Would you talk things over with and discuss 
things with him? A. Yes; I used to hold a conversa¬ 
tion with him. 

“Q. About what subjects? A. Well, those visits were 
made in the spiritual order. I visited him, as a rule, 
as a priest of his parish, and he was a Catholic, and 
the main object was to take care of his spiritual needs, 
and we would hold conversation also about other things 
that might have nothing to do with spiritual things. 

“Q. Did he take Holv Communion from vou? A. 
Yes.” 

**#•###•# 

“Q. After, in addition to administering to his spir¬ 
itual needs, did you discuss current events with him? 
A. Yes; the conversation might roam on various topics 
as they suggested themselves.” 

#••••**•• 

“Q. Did you have any reason to suspect he was not 
of sound mind? A. No. On the contrary, my estimate 
of Mr. Obold was that he was a man rather on the 


shrewd and business-like side and cautious, and gener¬ 
ally all things are not generally paired up with a lack 
of sanity. 

“Q. Based on your observation of Mr. Obold, in your 
opinion, was he or was he not of sound mind on Octo¬ 
ber 30, 1941? * * * The Witness: Well, that was at a 
period when I certainly was seeing Mr. Obold, and at 
that time as at other times, I would say that he was of 
sound mind.” (J. App. 102, 103 and 104.) 

Father Joseph E. Gedra testified that he was a priest of 
the Roman Catholic Church, a rector of the Immaculate 
Conception Church and resided at 1315 8th Street, North¬ 
west; that while he had been the pastor only since January 
1st of the year in which he testified, he had been there 
continuously for ten years; that he knew the testator for 
about seven years prior to his death; that his acquaintance 
commenced when testator came to live with his son, John; 
that the testator was a communicant of his church; and, 
that he visited him over a period of several years in the 
home of his son, John. The following excerpts are from 
his testimony: 

“Q. And you continued to visit him up to the time of 
his death? A. On and off. I visited him. I did visit 
him at the beginning and I attended to him spiritually, 
and when the assistant, Father Bradley came, I divided 
the work and he had to take over some of the assign¬ 
ments. So he was the one that was attending Mr. Obold 
during that time, until Father Bradley transferred to 
Baltimore, and then I resumed looking after him.” 
*••••«•#• 

“Q. What are some of the things you discussed with 
him, apart from spiritual matters, on these visits? A. 
Well, at the beginning he was confiding in me some of 
his trouble, the loss of his wife, and then one thing in 
particular that was in his mind was about his boy 
John, that is the gentleman seated there now, and that 
wasn’t his father’s worry but likewise my worry, and 
I spoke to John about his spiritual condition, and his 
father time and time again would confide in me about 
the way he was living. ’ ’ 
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“Q. Father, based on your visits to Mr. Obold, your 
observations of him, your conversations with him, did 
you form an opinion as to whether lie was of sound 
or unsound mind? A. I never found him to be to the 
contrary. He was just as much in a normal condition 
when I attended to him in his last moments as when 
I first met him. 

“Q. Throughout all the time that you knew him, did 
he by conduct or conversations or actions do anything 
that would suggest to you that he was of unsound mind? 
A. I could not recall any incident. 

“Q. Is it your opinion now that he was of sound mind 
throughout all that time? A. Oh, definitely.” (J. 
App. 121, 122, 123 and 124.) 

Three registered nurses, who attended the testator in the 
hospital a short time prior to his death, likewise testified 
for the caveatees and expressed opinions, based on their 
observations of the testator, that he was of sound mind. 
(Testimony of Lillian N. Curtis, J. App. 115-116; Testi¬ 
mony of Mamie Hadaway, J. App. 117-118; and, Testimony 
of Elizabeth Reid Sockman, J. App. 119-120.) 

Other testimony in the case showed that the caveator, 
John A. Obold, had had business transactions with the de¬ 
cedent during the same period of time in which the said 
caveator testified the decedent was of unsound mind; that 
the said John A. Obold borrowed money from the testator 
on some date between May, 1941, and March, 1942; and, 
that on March 26,1942, which was nearly five months after 
the will was made, the said John A. Obold, a caveator, 
made an assignment to the testator to secure the payment 
of the loan referred to and gave to the testator a full power 
of attorney, “to act demand and receive, and sue out execu¬ 
tion and to take all necessary steps to recover the money 
so loaned by him to me” (J. App. 50-51). 

It is, therefore, apparent that while the caveators did 
offer testimony tending to prove testamentary incapacity 
on the part of the testator, the overwhelming weight of evi¬ 
dence was that the testator was of sound mind when the 
will was made. The jury having decided this issue on dis- 
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puted questions of fact, it is difficult to understand on what 
theory the jury’s verdict could have been set aside. 

Skating v. Sheedy, 101 Conn. 545; 126 Atl. 721. 

Ins. Co. v. Doster, 106 U. S. 30; 27 L. Ed. 65. 

Conn. Mnt. Life Ins. Co. v. Lathrop , 111 IJ. S. 612; 

28 L. Ed. 536. 

II. The Admissibility of Evidence Offered and Received in 

Court Below. 

Appellants contend in their brief (page 11), that the 
court improperly admitted the testimony of certain lay wit¬ 
nesses consisting of their respective opinions as to whether 
the testator were of sound or unsound mind. 

The testimony in the case in the way of opinion evidence 
given by law witnesses bearing upon the issue of testamen¬ 
tary capacity fell into four classes. 

(a) Opinions of lay witnesses based on associations with 
or observations of the testator prior to the making 
of the will. 

(b) Opinions based on observations of the testator at the 
time of the making of the will. 

(c) Opinions based on associations with and observa¬ 
tions of the testator, both prior to and after, the mak¬ 
ing of the will. 

(d) Opinions based on associations with and observa¬ 
tions of the testator after the will was made. 

Appellants first attack the opinion testimony of witnesses 
Lillian N. Curtis, Mamie Hadaway and Elizabeth Reid 
Sockman, registered nurses who attended the testator in 
his last illness. The witness Curtis nursed the testator for 
four weeks, less one day, and up to the time of his death, 
for eight hours a day (J. App. 114); witness Hadaway ' 
nursed him fifteen days, for eight hours a day during his 
last illness (J. App. 117); witness Sockman nursed him for 
approximately two weeks in the night-time during his last 
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illness (J. App. 119). An examination of the record as set 
forth in the joint appendix discloses that the caveators did 
not object to the introduction of the opinion evidence of 
either of these nurses, nor does it appear that any motion 
was made to strike out such testimony. (Testimony of wit¬ 
ness Curtis, J. App. 116; Testimony of witness Hadaway, 
J. App. 117; Testimony of witness Sockman, J. App. 119, 
120.) This, it would seem, should be sufficient to dispose 
of this alleged error of the court, relied on by the appellants. 

This testimony of the nurses, however, was clearly ad¬ 
missible. The caveators each had testified at length and 
offered other testimony all intended and tending to prove 
that the testator’s mind had developed through a long pe¬ 
riod of years into a condition of unsoundness, existing at 
the time of the making of the will, and continuing until his 
death. In fact, the caveators sought to trace the origin of 
this alleged condition back to an injury which testator had 
sustained when he was nine years old. 

“Where the evidence tends to show that insanity de¬ 
veloped early in life, and was of a fixed and permanent 
character, the period during which the insanity may be 
shown is greatly extended.” 

68 C. J. p. 464. 

In re Winch, 84 Neb. 251; 18 Ann. Cas. 903. 

In re Wharton, 132 la. 714; 109 N. W. 492. 

The law upon this point was well expressed in the case of 
Dale’s Appeal from Probate, 57 Conn. 127; 17 At. 757, 
wherein the court said: 

“When the question is one of sanity or testamentary 
capacity at a given time, upon the presumption that 
the mind does not ordinarily pass suddenly and sharply 
from sanity or capacity into the opposite condition, but 
gradually and imperceptibly as day into night, the law 
permits the evidence to cover long spaces of time in 
either direction. * * *” 

In that case the will was made in 1880, and the testatrix died 
in 1887. A doctor who had had no acquaintance with the 
testatrix prior to attending her during the last two weeks of 
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her life, but saw her sixteen times in those two weeks, was 
allowed to testify as to the mental condition of the testatrix 
when he was attending her. Bale's Appeal from Probate, 
supra. 

The appellants not only erroneously claim that the testi¬ 
mony of these nurses was inadmissible “through remote¬ 
ness,” but they also attack it on the ground that it violated 
the rules for the reception of testimony. Apparently, it is 
the contention of appellants that nurses should not be al¬ 
lowed to testify as to the mental condition of their patients; 
and, as bearing upon this an excerpt from a New York stat¬ 
ute is quoted by them (Appellants’ brief p. 13). Suffice it 
to say, that there is no statute in force in the District of 
Columbia disqualifying nurses as witnesses in such cases; 
and, the law in the said District which permits nurses so to 
testify is in harmony with the law in other jurisdictions. 

In re Bright’s Estate, 89 Mont. 394; 300 Pac. 229. 

hi re Bright ’s Estate, cited above, 89 Mont. 394; 300 Pac. 
229, which was a will contest, the testimony of a nurse 
who had attended the testatrix for about four months prior 
to testatrix’s death, but several months after the will was 
made, was offered by the caveatees, to rebut testimony 
given by witnesses for the contestants tending to show that 
for a period of more than two and a half years prior to the 
death of testatrix, she was mentally incompetent to make a 
will. The contestants objected to this testimony on two 
grounds: (1) Because it related to a time subsequent to 
the making of the will; (2) Because, so they alleged, the 
nurse was not qualified to testify as an expert. The testi¬ 
mony was admitted. 

The first testimony in the instant case relating to testa¬ 
tor’s mental condition subsequent to the making of the will 
was introduced by the caveators who are the appellants (J. 
App. 43, 66). The testimony of the nurses was properly 
received. 

Jenkins v. Western, 200 Mass. 488; 86 N. E. 955. 

In re Walker’s Will, 152 la. 154; 128 N. W. 386. 

Turner v. Am. Sec. <fc Trust Co., 213 U. S. 260; 53 
L. Ed. 789. 
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Appellants likewise contend that the court below erred 
in receiving opinion evidence from the witness Annie Kins- 
low. This witness testified that she was a first cousin of the 
testator; that she had visited him a little, years ago; that 
she knew the brothers of the testator and visited the family 
all the time, practically; she saw the testator about four 
years prior to his wife’s death; and, saw him again and 
talked with him at the funeral of his wife (who died less 
than six months before the will was made). The witness 
further testified that his appearance and conduct at this 
funeral were normal. Based on these observations of the 
testator, the witness was allowed to express her opinion 
that the testator was of sound mind. Certainly, this could 
not have been error. 

And, lastly, appellants contend that Dolores Murray, one 
of the attesting witnesses to the will, should not have been 
permitted by the court to express an opinion as to whether 
the testator was of sound or unsound mind at the time when 
the will was signed. Appellants cite no authority in their 
brief in support of this contention. It is doubtful if any 
such authority can be found. The law on this point is well 
expressed in 32 Corpus Juris Secundum, wherein it is said 
that the opinion of subscribing or attesting witnesses to a 
will as to mental condition or capacity may be received 
without the laying of a foundation for such opinion; it is 
not necessaiy for the witnesses to the will to state the facts 
on which their opinions are based, other than the knowledge 
afforded by observations made at the time of the execution 
of the instrument. 32 C. J. S. 182, 183. 

The appellants, also, contend that certain portions of 
the cross-examination of caveator John A. Obold, while 
testifying for the caveators was improper. First, they say 
that he should not have been asked if he revered or re¬ 
spected the memory of his father; or, if his father were 
shrewd. The question referred to appears on page 46 of the 
joint appendix. It was a part of his cross-examination 
while he was testifying on his own behalf and on behalf of 
his brothers, as caveators of his father’s will. The pro- 
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priety of this question is readily apparent from an exam¬ 
ination of liis direct testimony concerning his father, e. g.: 

“Q. Just describe to the jury his action, how he would 
act and what he would do? A. Well, he was entirely 
different from any other man. There wasn’t a man in 
the world—I never seen anybody exactly like him. He 
would be good a couple of days and then he would 
change all of a sudden and be utterly miserable and 
break up everything, and throw his crutches around. 
He hit people and cursed and raised particular hell all 
the time.” (J. App. 36) 

#•######4 

“Q. Now, with respect to your father’s physical and 
mental condition, what was the treatment of your 
mother on the part of your father? A. Oh, it was very 
rash and cruel all the time I knew about it. I would 
say 90 percent of the time it was very rash and cruel.” 
(J. App. 37) 

##*##«#*# 

“Q. Now did your father make any statement at that 
time” (at the death of testator’s wife) “concerning 
the death of your mother? * * * A. He made bad state¬ 
ments about her, and after she died he said she ought 
to be dead a long time anyway. She had no business 
living anvwav, all sorts of things like that.” (J. App. 
37, 38) 

***•#*••« 

“Q. Now, in your home when he was there how was 
his conduct? Was it rational or how was it he acted? 
A. Well, it would be say for two or three days he would 
be just as sweet as pie and then stage a big fight. # * * 
One time he ate breakfast with me, * * * and about in 
the middle of breakfast he picks up a glass he had and 
he smashes it over the top of my head there (indicat¬ 
ing), leaving a scar.” (J. App. 39) 

“He would curse out practically everybody that he 
ever met and swing with his crutches at them, and he 
would hit at them, and some of the parties told me they 
were going to take him to court, but nobody seemed 
to do it.” (J. App. 39) 
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“Q. And at any time did he strike your wife? A. 
Yes, sir, he struck her maybe eight or ten different 
times.” (J. App. 40) 

**#**###* 

“He would start up cursing and swearing * * * raise 
the devil with them, just people passing through the 
next room.” (J. App. 43) 

The witness was one of the caveators seeking to break 
his father’s will. In the light of his testimony, excerpts of 
which have been quoted above, it was manifestly proper for 
the jury to consider whether any lack of respect, or rever¬ 
ence for his father’s memory in any way colored his testi¬ 
mony, or exaggerated in his mind events which he testified 
had happened over a long period of years extending from 
his boyhood. The question went to the credibility of the 
witness and to the weight to be given his testimony and was 
clearly admissible. 

The other question asked caveator John A. Obold, on 
cross-exanlination which is complained of by appellants 
(appellants’ brief p. 13) was this: “Q. He (the testator) 
was pretty shrewd at bargaining?” (J. App. 52.) The 
witness, caveator John A. Obold, had testified at great 
length on direct examination as to the testamentary in¬ 
capacity of the testator at the time of the making of the 
will. He had informed the court and jury that this mental 
condition had extended over a long period of years prior to 
the date of the making of the will; yet, on cross-examina¬ 
tion, he admitted business transactions with the testator 
from the years 1936 until some time after the making of 
the will (J. App. 48-53). He admitted that between May 
10, 1941 and March 26, 1942, the witness (a caveator) bor¬ 
rowed money from the testator and the testator charged 
the witness six per cent interest (J. App. 49-52); that on 
March 26, 1942, the witness had given the testator an as¬ 
signment as security for this loan, and had likewise given 
the testator a power of attorney to act for the witness in 
connection therewith (J. App. 50, 51). These transactions 
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of this witness (caveator) were hardly in line with the tes¬ 
timony which he gave on direct examination to the effect 
that the testator was of unsound mind throughout the same 
period of time. 

The witness testified on cross-examination (J. App. 48) 
relative to business transactions with the testator as fol¬ 
lows: 


“Q. Did you stipulate with him (the testator) what 
the rent was to be? A. No he stipulated with me. 

“Q. Did you make a good bargain. A. He made a 
good bargain. 

“Q. In other words, the bargain which he made with 
you was entirely favorable to him? A. Yes, sir.” 

• *••••#*« 

“Q. When was it you borrowed money on a ring as 
collateral? A. I borrowed—I don’t know the exact date 
when I borrowed that. 

“Q. Was it before or after October 30, 1941? A. 1 
don’t know the exact date of that either. 

“Q. Did you pay him back? A. No, sir. I went over¬ 
seas in the Army and he kept the ring. He had the 
ring.” (J. App. 51) (Later the witness testified that 
he paid back this loan with interest. (J. App. 51-52.) 

“Q. He drove pretty hard bargains, did he not, Mr. 
Obold? A. Yes, sir: nobody likes to lose.” 

Following the foregoing testimony the witness was very 
properly asked the question “He was pretty shrewd at 
bargaining?” of which the appellants complain. The ques¬ 
tion went to the credibility of the witness. 

Again the appellants assign as error certain other ques¬ 
tions propounded to the witness (caveator John A. Obold) 
on cross-examination, appearing on pages 54 and 55 of the 
joint appendix, relating to a claim which had been filed by 
his wife, Ethel Obold, against the testator’s estate. An ex¬ 
amination of these questions and the answers thereto dis¬ 
close that the questions were proper on cross-examination. 

The witness, John A. Obold, was one of the caveators 
and had testified that the testator by agreement with him 
had paid $40 a month for his room and board during the 
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time the testator had lived with the witness and np to 1942 
when the witness went overseas. This witness (caveator) 
further testified to the various business transactions which 
he had with the testator, which are referred to above. The 
witness, in his capacity as caveator, produced his wife the 
said Ethel Obold as a witness for himself and the other 
caveators, and she testified that by agreement with the tes¬ 
tator, he made monthly payments to her, beginning at $40, 
then $50, and finally $60 a month for room and board and 
laundry (J. App. 67). She also testified that the testator 
loaned her husband money referred to in an assignment 
from caveator, John A. Obold, to the testator, dated March 
26, 1942; hereinbefore referred to (J. App. 68); she also 
testified that in her opinion the testator was of unsound 
mind on October 30,1941, when the will was made (J. App. 
65); and, that his condition grew worse until he died (J. 
App. 66). The said Ethel Obold then admitted that she 
had sworn to a claim against the estate of the testator for 
$27,300, and had the same filed for her by her attorney, 
Mr. Wagshal. This claim purporting to be for preparing 
food, constant attention, care, nursing, laundry, et cetera, 
to the testator from September 18, 1938 to May 18, 1945, 
at $75 a week (J. App. 69-71). In the light of the testimony 
of caveator John A. Obold, and of his wife the said Ethel 
Obold, as above set forth, the questions propounded to the 
said John A. Obold on cross-examination constituted proper 
cross-examination, as going to the credibility of caveator 
John A. Obold as a witness, he having produced the witness 
Ethel Obold. 

III. The Court’s Ruling Upon Prayers Offered by the Re¬ 
spective Parties and Its Instructions to the Jury Were 
in Accordance With the Law and Adequate and Fair to 
Both Sides. 

In discussing the law of the case, appellants contend (ap¬ 
pellants point III), that the due execution of the will was 
not established (Appellants’ Brief p. 14). It is not believed 
by the appellees to be necessary to argue this point further 
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than to call attention to the testimony of the subscribing 
witnesses. (William Clark Taylor, J. App. 24-26; Dolores 
Murray, J. App. 28-29.) 

Moore v. Moore, 47 App. D. C. 18. 

Appellants contend (Appellants’ Point IV) that the 
court erred in refusing to grant Caveators’ prayers No. 7 
and Amended No. 9, relating to expert testimony (J. App. 
17). Only one expert testified in the case. He was Dr. 
Stewart, called by the caveators and the purpose of this 
prayer was to center the jury’s attention upon the testi¬ 
mony of a single witness favorable to one side only, and 
its effect would have been to overemphasize the importance 
of this testimony. However, the court in its instructions 
to the jury gave the caveators the benefit of a precise state¬ 
ment of the law as to expert testimony in these words: 

“The opinion of experts is permitted where the per¬ 
son testifying is qualified by special study, training 
and experience in a particular field, and the law per¬ 
mits such a person to give an opinion in evidence. The 
jury is not bound by expert opinion testimony, but it 
should be considered by you in connection with the 
other evidence in the case, if you find that the facts 
upon which such opinion is based has been established 
by the evidence.” CT. App. 158) 

This instruction was given at the request of caveators in 
their substituted prayer No. 7, in lieu of their original 
prayer No. 7, which the court had rejected (J. App. 17,18). 

Concerning the court’s rejection of caveators’ prayer 
No. 9 (J. App. 18) no authorities are deemed necessary to 
support the court’s rejection of the same. 

Appellants contend that the court erred in granting ca- 
veatees’ prayers Nos. 4, 5 and 9 (J. App. 19, 20). Each 
of these prayers was properly granted. The instructions 
of the court to the jury including these and the other pray¬ 
ers which were granted at the request of the caveators, 
presented the case correctly to the jury, fairly and ade¬ 
quately. « 
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As to the soundness of caveatees’ prayers complained of 
by the appellants, the appellees submit the following au¬ 
thorities : 

As to caveatees’ prayer No. 3^4 (J- App. 19). 

Barbour v. Moore, 4 App. D. C. 535. 

Brosnan v. Brosnan, 263 U. S. 345; 68 L. Ed. 332. 

As to caveatees’ prayer No. 4. 

Barbour v. Moore, 4 App. D. C. 535. 

In re Will of Griffith, 31 W. L. R. 15. 

In re Eagan, 143 Neb. 459; 9 N. W. (2d) 794; 154 
A. L. R. 573. 

As to caveatees’ prayer No. 5. 

Barbour v. Moore, 4 App. D. C. 535. 

D. C. Code (1940), Title 19, Sec. 201. 

As to caveatees’ prayer No. 9. 

68 C. J. 464. 

In re Winch, 84 Neb. 251; 18 Ann. Cas. 903. 

Kinne v. Kinne, 9 Conn. 102; 21 Am. Dec. 732. 

Barbour v. Moore, 4 App. D. C. 535. 

IV. The Motion for a New Trial Should Have Been Over¬ 
ruled and the Will Was Properly Admitted to Probate. 

The jury having determined the issues upon a fair and 
proper presentation of the facts, under instructions from 
the court correctly stating the law applicable to those is¬ 
sues, as the same appear in the record (J. App. 151-162), 
the motion for a new trial was properly denied. This mo¬ 
tion was addressed to the sound discretion of the court and 
the decision thereon is not reviewable on appeal. 

West v. U. S., 20 App. D. C. 349. 

Addington v. U. S., 165 U. S. 185; 41 L. Ed. 679. 

Blitz v. U . S. f 453 U. S. 306; 38 L. Ed. 725. 

It necessarily follows that the judgment of the court in 
admitting the will to probate was likewise proper. 


22 


CONCLUSION. 

For all of the reasons hereinbefore set forth, it is re¬ 
spectfully urged by the appellees that the judgment of the 
court below should be sustained. 

Respectfully submitted, 

William C. Taylob, 

Thomas H. Pattebson, 

Attorneys for Appellees. 

William Clark Taylor, 

Evans Building, 

Washington, D. C. 

Thomas H. Patterson, 

Woodward Building, 

Washington, D. C. 1 
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